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Motor vehcle lender noved for stay reéf in orderto

exerciseits rights in dévtors vehicle, and Qaper 7
trustediled crossmotion for avoidarce of lendes lien

in execise d hisstongarmpowers. he Barkruptcy
Court,Michael J Kaplan, ChiefJudg, 235 B.R. 245,
deniedlende'smotionto lift stay and gantedtruste's
avoidarce maion. Lender gpeakd. The District

Caurt, Arcaa, J., hid that unde New York law, as
predctedbythe digrict court,lende’'s security inteest
in debtes' autombile wasperfected win the proper
documertation and statutorily requed fee were
ddivered to the state Deprtment of Motor Velicles
(DMV), eventhough lenders name was mt listed on

thecertificateoftitle becawse of adninistrative eror by
the DMV.
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DECISION AND ORDER
ARCARA, District Judge.
INTRODUCTION

ChryslerFinancial CompanyL.L.C. (“CFC”) appeals
from a decsion d the ankrupty court hading that
CFC de&s no have a pdeded seurity interestin the
deliorsin-bankruptg's autanabile teaue he
certificate of title issued for tle vehicle by the New
York StateDepartment &6 Mota Vehides (“DMV”)
did not list CFC asa lienhdder.  For the resms
statedthe decsion of the bankruptcy aeot is reversed.

*615 STATEMENT OF FACTS

The fats in this case a undsputed. OnSeptember
29, 194, thededtorsin-bankrupcy, Pdricia A. and
Josph E. Dembrosky purchasedhe autanolile at

issue,al994Plymouth Grand Vgager, fom Sheidan

Chrysler Plymout, Inc. (“the deder”), pursuant to a
retailindallment contrad¢. Rursuanttothetermsand

canditionsofthe ontrad, the ontrad wasassighedby

the deaér to CFC. Thus, CE olained aseaurity

interestin the vehicle.

On October 6, 1994, pursuant to New York Vehcle
andTraffic Law§ 2118(b)(1)(A)the dealerdelivered
to the DMV an application for a cetificate of title

contaning the name and addree$ the lienholder,

CFC,and the rquiredfee. On NovembeB, 1994 the
DMV issued a atficate oftitle to the detors, but
failed to list CFC asa lientolder on the itle. The
debtors continued from Neembker 1994 though
Septembed 998 tomakeregular monthlypayments to
CFCin accodance \ith the retaiinstallment catract.

Page 3

On Auguwst 8, D98, he debtors filed a wluntay
petition for relief underChapter 7 of Title 11 of the
UnitedStaesBankruptcy Cdein the WesterrDistrict
of New York. Duing the cairse of the bahkruptcy
proceedings, the appointed Rapter 7 trustee
discoveredthatthe cetificate of title for the debtors'
vehicle did not list CFC as a lienholder, even though
CFC was listed as a seured ceditor in debtors'
bankruptcy pettion. The trustee tren notifi ed G=C of
theabsace d its lien from the cetificate of title and
allegedthat CFC does not have a properly perfected
sealrity interest.

In respoise tothe truste's allegatia that itslien was
not propely peafeded, CFColtained ceified copies
of the title application from the DMV which showed
thatthe dealemproperly listed CFC saalienholder in
theappication.

In or around Octolel998, (FC cease recaving
monthly paynents from the deébtors andon Jauary
25, 1999, filed a moton for relief from theautomatic
stay. On Jauay 27, 199, the Chapter 7 trustee
crossmoved toawid CRC'slien.

OnMay21, 199,theHon. Michael JKaplan, United
StaesBankruptcy Julge issteda deisionfindingthat
CFC does ot have a perfectedearrity intereg in the
debor's vehicle because CFC is not listed as a
lienholder on thetitle. In re Dembosky, 235 B.R. 245
(Bankr.W.D.N.Y.1999) CFC appals fran this
decision.

DISCUSSDON

Article 46 of tre NewYork Vehicle and Traffic Law,
the Uniform Vehicle Certificate ¢ Title Act,
establsheghe requr ements for perfection of aseairity
interestin a motorvehicle of tre type avned ly the
deébtor. Setion 2118(3 ofthatstaute staesgenerally
that no seuity interest in a mtor vehicle isvalid
“unless perkded as preided n this setion.” ™
Secton 2118(b)(1)(A)of the satute provdes that a
searity interest in a rator véicle is perfeted “[bly
the delivery to the ommissoner of ... the exsting

© 2006 Tromson/West. No Claino Orig. U.S.Govt. Works.



243 B.R. 613
243 B.R. 613
(Cite as: 243 B.R. 613)

certificateof title, if any, anapplication for acertificate
of title ®ntining the name and adress of the
lienhdder and e reqired fe...” 22

ENL1 The Court note that§ 2118(a) was
amerded in Septembef 999,and now staes
that “[a] purchasenoneysewrity interest in
a vehicle is perfected against he richts of
judicial lien creditorsandexeaitioncreditors
on and afterthe date ach purchase money
seuity interestis credaed.” The pmarties
agree, for purposef this appeal, that this
amaendment does not applyretroactiely to
this case.

FN2. Sedion 2105(k) of the New York
Vehicle and Trafic Law governs the
application for the first ertificateof title for
a rew vehicle:

If the apfication refers to a ‘ehicle
purchasedfrom a deale, it shdl contain he
name and addess 6 any lienholder tolding
a securityinterest createdr reernedat the
timeof thesde andbesignel by the daler as
wdl as the owner, and the ckale shall
promptly mai or deliver the applicatin to
thecanmissione.

CFC argues hat,uncer § 2118(b)(1)(A) its seurity
interestin thedehor's vehicle*616 wasperkededas
soonasit delivered the rguired deauments andeke to
the DMV and that there were no additional steps
neesay for periedion. In other words, CFC amgues
that the listing of its name onthe tile as alienholder
was not a requremen for peffecting its searity
interest.

Thebankuptcy cart rejected thisargument, rdying
on General Motors Acceptance Conp. Waligora.24
B.R. 905 (W.D.N.Y.1982) InWaligora,dédtorsin a
Chapter 7 proceding had gmanted a pre-petition
sealrity interest irthar auomaobile to Generd Motors
Acceptarte Corporatin (“GMAC™). Althowgh the
title application listed GMAGs the ssured partyand
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althoughthe requisitéee was paid, the DM failed to
list GMAC aslienholde on tte title it issied tothe
debtor. Affirming a lnkrupty caurt decison that
disdlowedtheseuwedclaimof GMAC, theHon.Jdn
T. Elfvin, United Staes Distict Judge heldthat, even
though8 2118(b)(1)(Aappeas, on its faceto provde
thatmere delivey of the items specifiedn thatsecton
to the DMV is suficient to pefed a len,
notvithsandng a sulkequaet failure ¢ the DMV to
list the lierholder onthe title,such an interpretation is
contradicted by other provisions in the New York
Vehicleand TrafficLaw whichenabé alienholde to
protect itself in the evat the DMV fails to listthe
lienholder on thetitle. Fo exampe, § 2108(a)(3)
requresthat the certitateof title issued pthe DMV
identify thelienhoder. Secton 2118(b)(2)(B) allows
the lienholder itself to notfy the DMV of its lien.
Sedtion 2107(§ provides that the DIV is requredto
“issue and mdl to the lienholder .. a notice of
recorced lien” afte the lien has ben eiteedon the
title. Finally, § 2127 allow a lienholder to seek a
correction of the title if the DMV fails © list the
lienholder on tre title. Judje Efvin cancludel that
“[tlaken together, these povisions indicate that a
sealrity interest in a motovehiclesuled to Article 46
is na pefeded unlessthesecurity inteestis propely
notedon thecetificate @ title.” Id. at 907. Judge
Elfvin reasoned tht the protection povided bythese
othersectons of the Vehcle ard Traffic Law would be
entirely unneessary if the seuity interest were
perfeetedby merelycamplying with the requirenmés

of § 2118(b)(1)(A) Id.

In thiscasethe bankruptcgaurt conduded that itvas
baund by Juge Elfvin's decision in Waligora.
Accordingly, the bankuptcy court leld that CFC does
not have a pgeded seurity interest lea@usdts name
doesna appear asa lienhdder on the cetificate of
title.

The Chaper 7 trusteeargues that this @eot should
alsofollow Waligoraand &irm the bankruptcycaurt.
The trusteeargues that when CFCfailed to receive a
noticeof recordedien agprovided ér under § 2107(c),
CFCshald hawe inquredof theDMV whether a title
was issted, and had CFC dore so, it would have
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discoveredthat a tile wasisswed and ha the title
failed to list CFC asa lienholde. CFC then aad
havetaken stps under thetatuteto correct the tle so
thatit listed CFC as a lieholder. Haing failedto
take thesestgs, he trusee argug, CFC é&iled to
ohktain a perfetedsearity interest.

Thus, the quesion before the Couris wheher, under
the New York Vehicle and Trafic Law, a credita’s
lien on an atomabile is pefeded wnde §
2118(b)(1)(A) as soon asthe @epropiate
documerntation and necessy fee aredelivered tothe
DMV, despite the ssbquet failure ¢ the DMV to
list the credior as dienholde on thetitle, or whether,
instead thesecurty interest is rot perfectedunless or
until the credibr is listed a a lienholder onthe title.

[1][2][3] TheNew York Vehicleand TrafficLaw is a
state statutewhos interpreaton is ultimatkly the
prerogdive of the cairts of NewYork State See28
U.S.C.8 1652(“The laws ofthe seeral states.. shall
beregardd asrules d decisionin dvil actions n the
caurt of the UnitedStakes in caes wherehteyapply.”).
Thus,*617 federal ourts must hoor a efinitive
pronowncanent of that law ty New York Statés
highesttribunal, the Court of Appals. As to issues
onwhichthe NewYork Caurt of Appealshasmack no
suchdefinitiveruling, fedeal courts nust try to predict
that caurt's lkely interpreation of the satute The
function of the fedeml courts is mot so much to
dgermine the gatutes prgper mening asit is to
discen theinterpretaion that the New Yok Court of
Appealswauld mast likelyadgt. Forsuch giidance,
the fecerd cout must canside the decisions of the
states lower outs.  InIn re Broklyn Navy Yard
Asbestod itigation, 971F.2d 831850 (2d Cir.1992)
the Seond CircuitCaurt of Appealssunmaried the
appropriate stastard:
A federal cairt facal with a quetion d unsédtled state
law mug doitsbed togues hav thestatecourt of last
reort woud deddetheisste. Whee he hgh out
hasnot sp&en, the bgt indicatos of how it would
decide are often the decis®nf laver state courts.

The United StatesSupremeCourt has held that, in
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ca®swhere sate lav is to be apptd, federacourts

areobliged “to acetain from all the availake data
what the statelaw is and applyit rather than to
prescibe a diferent rule however syperia it may

appar from the viewpant of ‘generd law’ and

howevermuch the stateile may have departed from

prior dedsions ¢ the edeal oourts.” Wes v.

AmericanTel. &Tel. ®.,311 U.S. 223, 2361 S.Ct.
179, 85 L.Ed. 139 (194(kitations omitted).

[4] TheNew York Courtt of Appeds has reverruled on
the prope interpretation ofthe searity interest
perfection requirements irticle 46 of the NewY ork

Vehicleand Traffic Law. Thus,this Court musttry to
predct howthe Newyork Caurt of Appealswill lik ely
interpretthe statutgusing all availale data, specally

the decisionsof the satés lower @uts. h makng

this determination, the Cout is not bound ly Judge
Elfvin's decision in Walgora. See Theadgill v.

Armstiong Wald Indws.,928 E2d 13$6, 131 &n. 7
(3d Cir.1991) (thedcctrine of stare decis does ot
compelone dstrict cout judge © follow the decsion

of another).

JudgeElfvin's decision in Wdigora appeas to have
beena case d first impression at the timeit was
decided. Since that decision, howewer, all of the
repated cases daing with this issue haveeached a
contraryconclusion. Tk chief ofthese islie state
caurtdecisionin Fitzpatrick v. Bank oNewYok, 124
Misc.2d 732, 480 N.Y.S.2d 157 (App.Term 1983)
rev'g, 118 Misc.2d 771, 461 N.Y.S.2d 703
(Civ.Ct.1983) In Fitzpatrick, the plantiff had
aquiredan interestin a nmotor vehicle from saneone
who hadpurchaed he ca at an auctionanducte to
satisfy a judgmaent for unpaid parkig tickets The
original owner hadbreviaislygiven a sectity interest
totheBank o New York andtheBank d New York
hadcompletd the stepsequired undeNewYork law
to perfect itslien. Nonehelessthe DMV had issued
to the auctia purchaser a céficate oftitle without
any notation 6 a scuity interest. Theredér, the
DMV isswedandhe clean title totheplaintiff. When
the Bank d New York then reposs®d the ehide,
plaintiff canmencel an ation to reower he
autonobile. On cros-motios fa summaryjgdgment,
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theCivil Court of Que@s Countyruled in favor of the
lienholder. It held that the certitate & title
consttutedonlyprima facieeMidenceofownershipand
that no unlaterd action by the DMV couldrelese a
lien that the credior had pioperly pefected uner
Vehicle and Teaffic Law § 2118 On appeal,the
appellateterm idenified defeds in thenaice d the
seared credtor's saleand acordingly reversa. It
found, howewer, that “[tlhe ourt kelow correctly
conclucedthat[theddendantienholde] hadtheright
to take passeasion of the cdlateral pursuant to its
perfected secuity intaed regardess of the
administrative negligence oftheDepatmert of Motor
Vehides” Id. at 159 *618 The appellatéerm held
that pursuant to Vehide and Trdfic Law § 21B(a)
“[a] perfected sarity intereg takes piority over the
purchaserof the collderd, eventhough hat purchaser
is without knowledgedf thelien.” Id. Citing Vehicle
andTraffic Law § 2108c) ¥, the cairt furthe held
that“reliance[by a purchaser] upoa clear cdificate
of title is migplaceed inasmub as it ismerdy prima
fade evidence ofits cortents, which, of course may be
rebutted.” Id.; see alsdsreenv. Arcaia Fn., Ld.,
174 Misc.2d 411, 663 N.Y.S2d 94, 945
(Sup.Ct.1997)(the cetificate of title is aly prima
fade evidenceof the information contained #rein),
aff'd, 261 A.D.2d 896, 689 N.Y.S.2d 596 (1999)

FN3. Section2108() provides:

A certificate & title issued by the
cammissione is gimafacie evidenceof the
fads apparing on it.

After Fitzpatrick, fecerd coutsthathaw onddered
theissue of whetrtheNewYork Vehicle and Traft
Law mandates tre listing of the lienholder on the
certificateof title as acondition for perfection have all
answeredin the negative. Ihucasv. Pembank 142
B.R. 68 (W.D.N.Y.1992) theHon. Jdn T. Qurtin,
United Staes District Judge, declined to exend

Waligorawhen facd with similar facts. There, Judge

Curtin noted that tb plain laryuage of Vehicle and
Traffic Law 88 21®(c) and2118and heFitzpatrick
caurt's interpreéaton of tose sedions dearly
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suppoted the popodtionthata airity inteeg in a
motor vehicleis pefectaed as e asthe requiremats
of 8§ 2118(b)(1)(A) are satisied. Id. at 71.
Distinguishing the facts inthat cag from ttose n
Waligora, howveer, Judlge Cuttin avoided having to
resolvethecanflict between Fitzpatrick andWaligora.

Bankruptcy courts n this distict and two other
districts haw dso held tha idenification of the
lienholder on the certficate of title is rot a required
condition for lien pefedion uncer he \Vehicle ad
Traffic Law. Seeln re Fisher, 185 B.R. 4%, 459
(Bankr.W.D.N.Y.1995)Xmere compliacewith filing
requirementsn § 2118 was suficient to perfect a
searity interest in audmoble); In re Beaudoin160
B.R. 25, 30(Bankr.N.D.N.Y1993) In re Microband
Co.,135 B.R. 25 (Bankr.S.D.N.Y.1991) see alsdn
re Thoresell, 229 BR. 593, 595-®
(Bankr.W.D.N.Y.1999) (distinguishhg Waligora
factually). ™

ENA4. The Waligora decsion has been cited
by the Seond Circut Court of Appeals. See
In re Males,999 F.2d 607, 612 (2dir.1993)

However, thatcase pedinedto registration

of an aut-of-gate \ehicle and appli@bletime
presaiptionsunder the Lhiform Commecial

Codeand heVehicle andTraffic Law which
are not d issue lere.

5][6] In view of theplain language of§8§ 21®(c) and
2118 d the \ehicleandTraffic Law, the $ate ourt's

interpretdion of thosesetions n Fitzpatrick, andthe
pog-Fitzpatrick federal court cecisiors discussed
above,the Cout finds that the New Yok Cout of
Appealsvauld likelyinterpret the provisionsof Article
46 of the NewYork Vehicle and Trafic Law b mean
thata security integstin a notor vehicle s perfected
whenthe properdocumetation and feerequired by §
2118(b)(1)(A) are delivered tahe DMV and that
perfection doeesna require helisting of the lienholder
onthe title. Byits dain language8 2118is the aly
section o the Vehicle and Taffic Law governingthe
requirementgor perfection of asearity interest in an
autonobile. Nahingin § 2118conditions perfection
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on the gpperane d the lienhodea's nameon the
issuedcetificate dtitle. Raher, it planly stats that
mee canpliane wth the prescibed filing

requirementstheddiveryof a pree appicationand
fee to the DMV-is aufficient to perfet a secuity

interest. Moreover, 8 2108c) provdes that the titlés

only prima facie evidence of the fats contained
theein. Thus asthestate ourt heldin Fitzpatrick, a
certificatedf title dcesna offer dspaositive prod ofthe
existewce or alsence of any lienhodes. The
informaticn contaned on (a omitted from) the
certificateof title can *619 berehutted. Accordingly,

solong & the lienholder has metthe requrements of
§ 2118(b)(A(A), themeae ngligent amission of the
lienhdder'sname from tk cetificate of title by the
DMV is insufficient to corstitute a saisfaction or
releaseof sich lien, na doesit dter thepriority status
of the lienholder's secuty interest inthe vehicle.

It isundsputedthatthedeale in this case devered to
the DMV an applicatim of crtificate & title
containing the nane and addess of CFC as a
lienholder and the requred fee, h accordarce with all
therequirements of § 2118(b)(1) Thestaute required
no more acton by CFC toperfect its cuity interest.

The DMV negligently failed a list CFC & a
lienholder on the certificate fotitte. ~ The DMVs
negligence, however, dil not negae CFCS perfeted
sealrity interest.

While as a practical matte€CFC should ave acéd
mare diligently in ensuing that it was lised as a
lienhode, it was rot requred b do sounder the
staute. Althoughg 2107(c) ofthe Vehicé and Traft
Lawrequresthe DMV to issue dienholder a rotice of
recorckd lienupon he issiance of a certifcate @ title
resulting from the wiginal title appli@tion, the statute
imposes no afirmative duty on the limholder to
monitor receiptof sucha notice. Ithe lgislaure had
intended to shift the buden to lienholde's b ensire
that the issued cefficate of title is orred, it would
have required li@holders tomonibr re@ipt o the
notice of lien and to utilize the correcive measuves
availalte in Article 46 ofthe Vehicé and Trafft Law,
ascitedbythe trustegto @rrect thetitle if the DMV
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fails to lig the lienholde theein. Howewer, the
statuory provisions dted by the trustee are all
pemissiveratherthan mandatorin nature. See, e.g.,
N.Y.Veh. & Traf.Law §82119(pernits the lienholder
to submit a new aplication to placeits nameon a
certificate of title and requireshe véicle's avner to
coopeate in the praess) 2117 (providesthat any
personaggieved by thead or omission of the DMV
mayhave ahearing); 2124@)(1)() (provides hat he
lienholder maycause he DMV to susped or revoke a
certificate of title if the cetificate of title was
erroneaslyissued). None oftheseprovisionscanbe
read as requimentsof perfection. As staéd above,
“perfection” is governedonly by § 2118

Thetrustee aguesthattheinterpretation bthe satute
advanced by CFC shald be rejected becauseit is
contrary to the legislaure's nterded purposeof
praecting unwary purchasrs fom purchasig a
vehicle thatis sibjed to a lien d which thee is no
notice on the titte. The Gourt finds this argument
withou merit.

[71[8] Although itis dear that théegslatue'sintent
in passing thetatute vas toprovide praection to
automdile purchasers, it i®equaly clea thatthe
legislauredid na intendto provide sich purchases
with compkte potedion. The plan and
unambiguousanguage foa datuteisthebest ndicator
of legidative intent andis cantrdling. SeeSega v.
NewYork, 60 N.Y.2d 183, 469 N.Y.S.2d 51, 55, 456
N.E.2d 1174 (1983) As dated alove, § 2108(c) of
the Vehicle ard Traffic Law expessy providesthat
the cettificate of ftle saves as onlyprima facie
evidenceof thefads appaing theren. Thus asthe
statecaurt heldin Fitzpatrick, purchasersannot rely
completelyon the information cortained n the ftle
becausét is not canclusive prod that the ehicleis
free of liens. Hd the legisture intendedto proect
purchases completey, it wodd hare mack the
information on thetitle canclusve,thereby shitingthe
burdento the lierholder to maeke sue its lien is isted
on the title. By makimg the title only prima facie
evidencethelegislature clealy expresseds intention
thatthe title not becansidereddedinitiveproof astothe
existence é anyliens a the vehite. Whileit might
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be bdter poliy to provide purchases wth more
campleteprotetion, that is not Wwat he legyidature
choseto do, aml the Court is na freeto implement
sucha poicy by adopting an interpretaion of the*620
staute that is contary to its plan language.

Thetrudee onend that aitamabile purchaseas will

beleft unprotectedif the satuteis intepreta asCFC
proposes becauseianholder suchas G-C might not
be diligent in making sure that its secuty interestis
reflectedonthe title ifsuch ation isna a rejuirement
for pefedion. Thiscatention, havever,ignaesthe
fact that a lienholder has a reakeérestin having its
lien appear o the title, een if its seawrity interest is
alreadyperfeted. Byhanng itslien indicaed an the
title, the liemholde puts he world i notie that ithas
alien on the vehicle and can aid havng to waste
time and resoums establshing its Ien in legal
proceedings. This @seis a pime examgde. Had
CFC bee more diligent ad made sire itslien was
indicated onthe title, it codd have avdaded this vhole
proealing. Thusas a pactial mater, a lierholder
hasan emomc incenive a maivation to usethe
corrective poceduresn Article 46 of theVehicle and
Traffic Law to @rrect a titt isued without the
lienholder listed theein, even if thelienholder already
has a pefected secuty interest inthe vehicle.

CONCLUSION
For the reasons statedhé Courtfinds that CFCs
searity interest in deltors autanolile is pefected.
Therefore, the detsion d the kankrupty cout is
reversed.
IT IS SO OMERED.
W.D.N.Y.,2000.
Chrysler Bnangal Co, L.L.C.v. Shlant
243 B.R. 613
Briefs and Otler Related Documen{8ack totop)

* 1:99cv00379Dodket) (Jun. 04, 1999)
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