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BACKGROUND

On Decenber 30, 1999, the Court

decided the Mdtions to

Dismss filed in these Adversary Proceedi ngs by Cant on Sabrecom

I nc. (“Canton”) and South WIIliamsport Sabrecom

I nc.
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(“WIlliamsport”), by a Decision & Oder (the “Section 7501 Trust
Decision & Order”) .1

In the Section 7501 Trust Decision & Order, the Court
determ ned that: (1) funds which were transferred by AAPEX to
the IRS and WIliamsport on behalf of Canton and WIIianmsport
during the preference period, which the Trustee had all eged were
avoi dabl e preferential transfers, were not inpressed with a
Section 7501 Trust, and, therefore, the holding in Begier could
not be extended; and (2) there remined genuine issues of
material fact as to whether the transferred funds were required
to be or were actually ever held in trust by AAPEX, and whet her
t he funds when transferred were property of AAPEX for purposes
of Section 547(b).

Canton and WIIliansport appealed the Section 7501 Trust
Decision & Order to the United States District Court for the
Western District of New York (the “District Court”) which
granted | eave to appeal on the Section 7501 Trust issue.

On Novenber 21, 2000, Chief U S. District Court Judge David

G Larinmer issued a Decision (the “District Court Decision &

1 See 273 B.R 19 (Bankr. WD.NY. 2002). The Section 7501 Trust
Decision & Oder is incorporated herein, and the terns used and defined in that
Decision & Oder shall have the same neanings when used in this Decision & Oder.
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Order”) which affirmed the Section 7501 Trust Decision & Order
on the Section 7501 Trust issue.?

On February 13, 2002, the Court denied a Mdtion for Summary
Judgnent (the “Mtion for Summary Judgnent”) filed by the
Trustee on February 1, 2002, and on February 28, March 1 and
April 25, 2002, the Court conducted a consolidated trial (the
“Trial”), at which the following witnesses testified: (1) the
Trustee; (2) Jerrilee Harvey (“Harvey”), the Tax Manager for
AAPEX from June 1996 through November 1997; (3) Keith Thomas
(“Thomas”), t he conptroller and treasurer of Sabre
Communi cations (“Sabre”) and the treasurer for five of its
whol | y-owned subsidi ari es, Cant on, W I Iliamsport, Cor ni ng
Sabrecom Inc. (“Corning”), Chemung County Radio, Inc. (“Chemung
Radi 0”), and Arrow Communi cati ons of New York, Inc. (“Arrow”)
from approximately January 1996 through July 2001; and (4)
Robert Appl eby (“Appleby”), the general manager of the Elmra
Water Board and its secretary and treasurer from 1982 through

1997.

2 Chief Judge Larinmer denied the request of Canton and WIIlianmsport to
certify the issue to the United States Court of Appeals for the Second Grcuit
(the “Second Gircuit”).
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During the trial, the Trustee made an oral motion (the

“Motion to Anmend”), pursuant to Rule 7015, 2 which requested t hat

3 Rul e 7015. Anended and Suppl enental Pl eadi ngs.
Rule 15 F.R Cv.P. applies in adversary proceedings.
Rule 15 F.R G v.P. provides that:

(a) Anendnents. A party may anend the party's pleading once as a
matter of course at any tine before a responsive pleading is served
or, if the pleading is one to which no responsive pleading is
permitted and the action has not been placed wupon the trial
calendar, the party may so anmend it at any tinme within 20 days after
it is served. Qherwise a party may anend the party's pleading only
by leave of court or by witten consent of the adverse party; and
|l eave shall be freely given when justice so requires. A party shall
plead in response to an anended pleading within the time renaining
for response to the original pleading or wthin 10 days after
service of the anended pleading, whichever period may be the |onger,
unl ess the court otherw se orders.

(b) Anmendnents to Conform to the Evidence. Wen issues not raised by
the pleadings are tried by express or inplied consent of the
parties, they shall be treated in all respects as if they had been
raised in the pleadings. Such anendnent of the pleadings as nay be
necessary to cause them to conform to the evidence and to raise
these issues nmay be made upon notion of any party at any tinme, even
after judgrment; but failure so to anmend does not affect the result
of the trial of these issues. If wevidence is objected to at the
trial on the ground that it is not wthin the issues made by the
pl eadings, the court may allow the pleadings to be anended and shall
do so freely when the presentation of the nerits of the action wll
be subserved thereby and the objecting party fails to satisfy the
court that the admission of such evidence would prejudice the party
in maintaining the party's action or defense upon the nerits. The
court may grant a continuance to enable the objecting party to neet
such evi dence.

(c) Relation Back of Anendnents. An anendnent of a pleading relates
back to the date of the original pleading when

(1) relation back is permtted by the law that provides the
statute of limtations applicable to the action, or

(2) the <claim or defense asserted in the anended pleading
arose out of the conduct, transaction, or occurrence set forth
or attenpted to be set forth in the original pleading, or
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in the WIIlianmsport Adversary Proceeding the Court, in its
di scretion, permt: (1) Sabre, Canton, Corning, Chenung Radio
and Arrow be added as defendants; (2) the Trustee’'s Section 547
pl eadings to be conforned to the evidence presented at the
Trial; and (3) the Trustee’'s pleadings be anended to include a
Section 548 fraudul ent transfer cause of action agai nst Sabre,
in the event that Sabre denied that with respect to certain
funds which it received from AAPEX during the preference peri od,
it had acted as a conduit for its subsidiaries.

The Trustee and WIIliamsport agreed that: (1) they would
argue the Motion to Anend during the Trial on March 1, 2002, and
then file witten subm ssions with the Court; and (2) the Court
woul d deci de the Mdtion at the sanme tinme it issued its decision
on whet her the funds transferred by AAPEX that were ultinmately

utilized to pay the taxes of Sabre and its subsidiaries, were

(3) the amendnent changes the party or the naming of the party
against whom a claim is asserted if the foregoing provision
(2) is satisfied and, within the period provided by Rule 4(m
for service of the sumons and conplaint, the party to be
brought in by amendnent (A) has received such notice of the
institution of the action that the party wll not be
prejudiced in namintaining a defense on the nerits, and (B)
knew or should have known that, but for a mstake concerning
the identity of the proper party, the action would have been
brought agai nst the party.

Federal Rules of Bankruptcy Procedure, Rule 7015 (2002).
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i npressed with a trust, or otherw se were not the property of
AAPEX for purposes of Section 547(b).

Wth respect to the Motion to Amend, the Trustee's ora
argunent and June 10, 2002 subni ssion asserted that: (1) when
the Trustee commenced the Adversary Proceeding against
WIliamsport, to the best of his know edge, information and
belief, the records of AAPEX indicated that: (a) AAPEX check
nunber 95008, dated Decenber 17, 1997 in the amunt of
$138, 224. 17 (“Check 95008"), was nmade payable to WIIlianmsport;
and (b) the proceeds of the Check were used by WIlianmsport to
pay any of its remaining second, third and fourth quarter
payrol | taxes that AAPEX had failed to pay; (2) on February 27,
2002, the day before the Trial, the attorneys for WIIliansport
focused the attention of the attorneys for the Trustee on the
facts that: (a) Check 95008 was made payable to Sabre, not
WIlliamsport; and (b) as fully disclosed and described in an
April 12, 1999 affidavit of Thomas (the “Thomas Affidavit”),
filed by WIliamsport in connection with its Mdtion to Disniss,
Sabre deposited Check 95008 into its general operating account
and then paid some of its payroll taxes that AAPEX had failed to
pay and di sbursed the bal ance of the proceeds of the Check to
its subsidiaries, who then used the proceeds to pay any of their

remai ni ng second, third and fourth quarter 1997 payroll taxes
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that AAPEX had failed to pay;* (3) during all phases of his
prosecution of the WIIlianmsport Adversary Proceeding prior to
the Trial, including pretrial conferences, the WIIliansport
Motion to Dismiss and his Mtion for Sunmary Judgnent, the
Trustee and his attorneys were focused on the various trust
i ssues raised by Wlliansport, and they had i nadvertently fail ed
to fully focus on: (a) the payee on Check 95008, even though a
copy of the Check was included as an exhibit to the Trustee's
oppositionto the Wlliansport Mdtion to Dism ss, which he filed
on June 7, 1999; (b) the information set forth on the renmittance
portion of Check 95008, which may have indicated to the Trustee
and his attorneys that the Check was for the taxes of Sabre and
Arrow as well as WIlianmsport; and (c) the details set forth in
t he Thomas Affidavit concerning the Check and the distribution
to and use of the proceeds by Sabre and its subsidiaries; (4)
fromthe facts and circunstances presented, it was clear that
the requirements of Rule 7015 for the Court to permt amendment
and relation back existed, since: (a) the claim sought to be

asserted in an anended conplaint against WIIliansport and the

4 The Thomas Affidavit indicated that the proceeds of Check 95008 were
disbursed to and paid over to the IRS by Sabre and its subsidiaries, as follows:

Cant on $14, 148. 76
South WIliamsport 63, 694. 64
Sabr e 1, 029.08
Cor ni ng 23,123. 62
Chemung Radi o 3,772.32

Arrow 32,445.75
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addi ti onal defendants arose out of the sanme transaction as the
claim asserted in the original pleadings against WIIiansport
with respect to the transfer evidenced by Check 95008; (b) the
addi ti onal defendants, whose treasurer, Thomas, was the same as
the treasurer of WIlliansport, received notice of the filing of
the Conplaint within the applicable tinme for service of the
Conpl ai nt and before the expiration of the applicable statute of
limtations, so that the additional defendants would not be
prejudi ced in maintaining any defenses avail able to them which
the Trustee believed were identical to the defenses asserted by
W Illiamsport; and (c) the additional defendants knew that but
for the Trustee’'s mstake as to the identity of all of the
entities that benefitted from Check 95008, the additional
def endants woul d have been naned in the original Conmplaint in
the WIIlianmsport Adversary Proceedi ng; and (5) AAPEX Check 95008
had been requested by and delivered to Thomas and Paul Rot hfuss
(“Rothfuss”), the president of Sabre, Canton, WIIianmsport,
Corni ng, Chenmung Radio and Arrow, on Decenber 17, 1997 at a
meeting which Sabre had demanded of AAPEX, after Thomas and
Rot hf uss had | earned that AAPEX had not paid all of the second,
third and fourth quarter 1997 payroll taxes of Sabre and its
subsi di ari es even though all of the funds necessary to pay those

t axes had been paid over to AAPEX by Sabre and the subsidiari es.
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Wth respect to the Motion to Anend, the oral argunent and
June 10, 2002 subm ssion of WIIlianmsport asserted that: (1) the
statute of limtations for the Trustee in the AAPEX case to
commence an Adversary Proceeding to avoid preferential transfers
expired on March 23, 2000, two years from the order for relief
which was entered on March 23, 1998 (the “Statute of
Limtations™); (2) prior to February 28, 2002 when the Trustee
made this oral Mdtion to Amend, the Statute of Limtations had
expired as to Sabre, Canton, Corning, Chenung Radio and Arrow
with respect to the transfer evidenced by Check 95008; (3) the
Trustee and his attorneys had in their possession prior to the
expiration of the Statute of Limtations on March 23, 2000: (a)
Check 95008, since it was included as an exhibit to the
Trustee’s opposition to the WIlliamsport Modtion to Dism ss that
the Trustee filed on June 7, 1999; and (b) the Thomas Affi davit,
which fully explained the receipt, distribution and paynent to
the IRS of the proceeds of Check 95008; (4) in view of the
information the Trustee and his attorneys had prior to the
expiration of the Statute of Limtations, the Trustee's m stake
regarding the proper recipients of the funds transferred by
AAPEX by Check 95008 is not the type of m stake concerning the
identity of a proper party as is contenplated by the relation

back provisions of Rule 7015; (5) Sabre, Canton, Corning,
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Chemung Radio and Arrow are separate and distinct corporate
entities from WIIliamsport, notw t hstandi ng that t heir
president, treasurer and board of directors my have been
identical at the time of the commencenent of the WIIianmsport
Adversary Proceeding; (6) when he comenced the WIIliansport
Adversary Proceeding, the Trustee and his attorneys did not
m snanme or msidentify WIliamsport as the proper and only party
whi ch had recei ved and benefitted fromthe transfer evidenced by
Check 95008, they sinply failed to correctly analyze the Check
and its remttance portion in order to determne that, at a
m nimum the proper parties that had benefitted from that
transfer included Sabre, the payee of the Check, and Arrow, (7)
the Trustee’s failure to commence acti ons agai nst Sabre, Canton,
Cor ni ng, Chermung Radi o and Arrow i n connection with the transfer
evi denced by Check 95008 after he received the Thomas Affidavit,
could not be found to be a justifiable m stake concerning the
identity of the proper defendants; and (8) the Trustee’ s request
to anmend his Conplaint and have it relate back to the
commencenent of the WIIlianmsport Adversary Proceedi ng shoul d be

deni ed.
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DI SCUSSI ON

The Mtion to Anend

We know from the decision of the Second Circuit in Barrow
v. Wethersfield Police Dep’'t, 66 F.3d 466 (2d Cir. 1995),
nodi fied, 74 F.3d (2d Cir. 1996) (“Barrow’), that in order for

an anmended conpl ai nt that adds a new party to relate back to the
original conplaint, each of the follow ng four conditions nust
be net: (1) the clai mnmust have arisen out of the sanme conduct,
transaction or occurrence as described in the origina

Complaint; (2) the party or parties proposed to be added nust
have received sufficient notice of the comencenent of the
action so that they will not be prejudiced in maintaining a
defense; (3) the party or parties proposed to be added should
have known that, but for a m stake concerning identity, the
action woul d have been brought against them and (4) within one
hundred twenty (120) days of the filing of the original

conplaint, conditions 2 and 3 nust have been satisfied.

Based upon the facts and circunstances presented, the
Trustee’s Motion to Anend in order to: (1) add Sabre, Canton,
Corning, Chemung Radio and Arrow as defendants in the
W I Ilianmsport Adversary Proceeding with respect to the transfer

evi denced by Check 95008; and (2) have the anendnent rel ate back



BK. 98-20728 Page 12
AP. 99-2054, 99-2137

to the filing of his Conplaint, must be deni ed. Even though the
Federal Courts favor having matters resolved on their merits,
the Trustee has failed to neet his burden to denonstrate that he
or his attorneys made a ni stake “concerning” the identity of all
of the parties that received a transfer fromAAPEX as the result
of Check 95008, a necessary requirenent under Rule 7015.

Al though it would be difficult to imgine a set of
circunmstances under Rule 7015 where the unnaned proposed
addi ti onal defendants: (1) had received nore effective notice of
the existence and nature of a trustee’s claim to avoid a
preferential transfer, since Thomas, the treasurer of each of
t he proposed additional defendants, participated in: (a) the
meeting which resulted in the issuance of Check 95008; (b) the
redistribution of the proceeds of the Check and the paynment of
those redistributed proceeds to the |IRS; and (c) the
WIliamsport Adversary Proceeding, by fully describing the
transactions in his Affidavit; (2) could be |less prejudiced in
having to maintain a defense, since there are no unique facts
with respect to either their relationship with AAPEX, or the
transactions in question, and their only defenses are identical
to those already asserted by WIliamsport; and (3) were nore
fully aware that the Trustee had nmade a nistake in namng | ess

than all of the proper defendants, it is, nevertheless, clear
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that the Trustee’'s m stake was not a m stake concerning the
identity of all of +the proper parties that received or
benefitted from the transfer evidenced by Check 95008. The
Trustee sinply made an error in failing to identify and nane all
of the correct party defendants.® That type of m stake about
identity is not the type of m stake concerning identity that
Rul e 7015 contenplates and requires. It is the equivalent of a
| ack of know edge, as discussed in Barrow, and, on the facts
presented, it is also not the type of m stake that can be
overcone by an identity of interest argunent.?®

Furthernmore, within one hundred and twenty (120) days of the
filing of his Conplaint, the Trustee knew the identity of all of
the entities that directly or indirectly received or benefitted
fromthe transfer of the funds evidenced by Check 95008, since
he had a copy of Check 95008 and the rem ttance portion of the
Check in his possession, and he had received the Thonmas
Affidavit. Wth that information the Trustee could have: (1)

prior to the expiration of that one hundred and twenty (120) day

5 At a mninum the Trustee should have naned Sabre, the payee on Check
95008, as a defendant in his Conplaint. That would have required Sabre to
disclose, as WIlliansport did, the facts regarding the redistribution of the
pr oceeds, but the Trustee would then, presunabl y, have focused on t hat
i nformation. In addition, if he had named Sabre, the parent conpany, as the only
defendant in his Conplaint, the Trustee mght have had a nobre persuasive identity
of interest argunent.

6 66 F.3d 466, 470.
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period, noved to amend his Conplaint to add the proposed
additional parties; or (2) prior to the expiration of the
Statute of Limtations, commenced separate adversary proceedi ngs
agai nst the parties he now seeks to add. However, the Trustee
i nexcusably neglected to take either of those actions.

I n summary, on the facts and circunstances presented, it is
clear that prior to the expiration of the Statute of
Limtations, the Trustee did not make a ni stake regarding the
correct identification, name or capacity of the proper party or
parties that received an allegedly avoidable preferential
transfer as the result of AAPEX issuing Check 95008 to Sabre.
His mstake was that he failed to identify the existence of
t hose proper parties, even though he and his attorneys had all
of the information necessary to identify them information, in
part, supplied to them by WIIlianmsport.

1. Property of the Debtor

In their June 10, 2002 Post-Trial Brief, Canton and
WIliamsport have asserted that the funds from the Master
Payrol |l Account transferred to them or to the IRS during the
preference period (the “Transferred Funds”) were not property of
AAPEX f or purposes of Section 547(b) because the funds, paid to
AAPEX by its clients, which AAPEX deposited into the Master

Payroll Account so that it could pay the client’s payroll taxes
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(the “Client Funds”), were: (1) subject to an express or inplied
trust; (2) inpressed with a constructive trust; (3) inpressed
with a statutory Section 7501 Trust; or (4) escrowed funds in
t he hands of AAPEX as an agent.

A. The Section 7501 Trust Decision & Order

The Court determined in the Section 7501 Trust Deci sion
& Order, as affirmed by the District Court Decision & Order,
that the Transferred Funds were not inpressed with a Section
7501 Trust. For all of the reasons set forth in the Section
7501 Trust Decision & Order, the Court’s determ nation on that
i ssue remains the sane.

In the Section 7501 Trust Decision & Order, the Court
concluded that, at |least with the provisions of Section 7501,
when the Client Funds were deposited with AAPEX, the clients
transferred the | egal and beneficial interest in those Funds to
AAPEX so that it could performthe services contracted for under
their respective Payroll Service Agreenents. After hearing all
of the evidence produced at Trial, and for all of the reasons
set forth in the Section 7501 Trust Decision & Order and in this
Deci sion & Order, the Court’s determ nation is that AAPEX had a

| egal and beneficial interest in the Client Funds.
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B. Tracing

In the Section 7501 Trust Decision & Order, the Court
indicated that it mght find that the Transferred Funds were not
property of AAPEX for purposes of Section 547(b), if: (1) by the
use of any acceptable tracing rule, Canton or Wl lianmsport coul d
denonstrate that the Transferred Funds included any funds
actually paid by them to AAPEX; and (2) from the evidence
produced by Canton or WIlianmsport at a trial, the Court could
find that the traced funds were required to be and were in fact
held in trust by AAPEX.

In their June 10, 2002 Post-Trial Brief, Canton and
WIlliamsport have further asserted that, because the Client
Funds were never comm ngled with any other funds of AAPEX,
except for the de mnim s anounts deposited by the clients into
the Master Payroll Account to pay the fees earned by AAPEX (the
“Fees”), Canton and WIliamsport were not required to trace the
Transferred Funds.

Consistent with their position that tracing was not
required, neither Canton nor WIIliamsport has produced any
evidence to denonstrate that all or any portion of the
Transferred Funds were funds that: (1) were actually paid by
themto AAPEX; or (2) by the use of any acceptable tracing rule

could be deened to have been paid by them
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Even if a Court could find that the Client Funds paid
by Canton and WIliamsport to AAPEX for their second, third or
forth quarter 1997 payroll taxes were trust funds, escrowed
funds or funds inpressed with a constructive trust, because
Canton and W Iliamsport cannot trace those Funds to the
Transferred Funds, the Court cannot determne that the
Transferred Funds were not the property of AAPEX for purposes of
Section 547(b). Furthermore, Canton and WIIlianmsport clearly
never paid to AAPEX the amounts of the Transferred Funds used to
pay the penalties and interest due for their unpaid payroll
t axes.

Contrary to the position asserted by Canton and
WIlliamsport, all of the Client Funds deposited into the Master
Payrol |l Account did become comm ngled funds, in that they were:
(1) commngled with the Fees which were clearly the property of
AAPEX; 7 and (2) comm ngled with the funds of other clients.

The position of Canton and W Il ianmsport appears to be
that: (1) all of the Client Funds which were conmm ngled and
unidentifiable as to source during the preference period, were,

nevert hel ess, a pool of trust or escrowed funds in which each

7 Canton and WIliansport assert that these anounts were de nminims
when conpared with the deposits for payroll taxes. However, in theory, all of
its comercial clients believed that these fees were sufficient for AAPEX to
operate its business.
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client was a beneficiary with an undivided interest; and (2) any
of the pool ed trust or escrowed funds could be utilized by AAPEX
or any client beneficiary to pay the payroll taxes or penalties
and interest due for unpaid taxes for any client which they
chose to pay.

However, there is no evidence that Canton, W Il iansport
or any other client of AAPEX believed or agreed that: (1) their
Client Funds were trust or escrowed funds; and (2) their trust
or escrowed Client Funds could be used to pay any other clients’
payroll taxes or penalties and interest.?

Furthernore, although that analysis m ght have sone
appeal if the Court could find that the Client Funds were trust
or escrowed funds and it was presented with the question of who
was entitled to the funds in the Master Payroll Account as
bet ween AAPEX and any one of its clients, these adversary
proceedi ngs have been comenced by the Trustee, in his
representative capacity, for the benefit of the AAPEX estate and
all of the client creditors of AAPEX Al of the client

creditors of AAPEX paid AAPEX one hundred percent of the anounts

8 When Rothfus and Thomas, on behalf of Sabre, nmet wth Bonbarger on
Decenber 17, 1997 and dermanded Check 95008, it is doubtful that the other clients
of AAPEX, if they had known about the actual financial condition of AAPEX and
Sabre’s demand, would have ratified the transaction as to the use of their dient
Funds.
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necessary to pay their payroll taxes, but nmany had none or a
smal | er percentage of their payroll taxes paid than Canton or
Wl liamsport did, in part, because AAPEX did not make paynents
to them or on their behalf during the preference period as it
did for Canton and WIIliansport.
In Sonnenschein vs. Reliance Ins. Co., 353 F.2d 937
(2d Cir. 1965), the Second Circuit indicated that the basic idea
of the trust doctrine as applied in bankruptcy is a fair and
reasonabl e identification of the fund so as not to harm other
creditors. In this case, it would be harnful and inequitable to
AAPEX s other clients for the Court to abrogate the tracing
rules for Canton and WIlianmsport, based upon their pool ed trust
fund theory, when there is absolutely no evidence that: (1) any
of the Transferred Funds, which were unidentifiable as to
source, included funds actually paid to AAPEX by Canton or
WIlliamsport; and (2) other clients of AAPEX agreed to such a
pool ed trust fund.
In the absence of the ability of Canton and
W lliansport to trace any of the Transferred Funds to funds
actually paid by themto AAPEX, the Court cannot find that those
Funds, comm ngl ed and unidentifiable as to source, were not the

property of AAPEX for purposes of Section 547(b).
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C. Constructive Trust

As correctly pointed out by Canton and Wl Iliansport in
their June 10, 2002 Post-Trial Brief, the Constructive Trust
Doctrine is equitable in nature, and it is often utilized by
courts to prevent unjust enrichnment.?

I n the Equitabl e Considerations section of the Section
7501 Trust Decision & Order, and as di scussed above, the Court
poi nted out that many of the other client creditors of AAPEX
were less fortunate than Canton and W I Ilianmsport. They paid
AAPEX one hundred percent of the anmpbunts necessary to pay their
payrol |l taxes, however, because they did not benefit from any
transfers made during the preference period, sone of those taxes
were not paid, or the percentage of those taxes and penalties
and interest paid was |less than that in the cases of Canton and
W I Ilianmsport. Those client creditors will benefit from the
recoveries that the Trustee has made as a result of settlenents
or court decisions in the other adversary proceedi ngs that he
commenced to avoid preferential transfers.

If the Court were to find that the Transferred Funds
were inmpressed with a constructive trust for the benefit of
Canton and W/l lianmsport, it would be Canton and W/ I ianmsport

t hat woul d be unjustly enriched, not as between themand t he now

9 See Koreag, Controle, et Revision S.A v. Refco F/ X Associates (In
re Koreag, Controle, et Revision S.A), 961 F.2d 341, 352-355 (2d Cr. 1992).
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def unct AAPEX, but at the expense of the other client creditors
of AAPEX who, because of the various avoidable preferential
transfers that AAPEX nmde, including those to Canton and
Wl lianmsport, have had |less of a percentage of their payroll
taxes paid than Canton and WIIlianmsport would have paid if the
Court were to make such a constructive trust finding. For that
reason, the Court, inits equitable discretion, will not inpose
a constructive trust on the untraceable Transferred Funds,
especially to the extent that those Funds were used to pay
penal ties and interest.

D. Trust Funds

In their June 10, 2002 Post-Trial Brief, Canton and
Wl liamsport have also asserted that the funds in the Master
Payrol |l Account were inpressed with an express or inplied trust.

As di scussed in the Trust Funds section of the Section
7501 Trust Decision & Order, the provisions of the Payroll
Servi ce Agreenent are inconsistent, anbi guous and i neffectiveto
create an express trust.

Canton and W I Il iamsport, however, have asserted that,
fromthe conduct of the parties and all of the surrounding facts
and circunstances presented, the Court should conclude that the
Transferred Funds were funds held in trust by AAPEX for the
benefit of others, since the only reasonable conclusion to be

drawn from the evidence is that the clients of AAPEX expected
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the funds to be used for their designated purposes, in the case
of Canton and WIIlianmsport, to pay their payroll taxes.

Al t hough some of the |oosely, but very carefully,
strung together facts and circunstances that Canton and
W I liamsport have enphasi zed existed or failed to exist in the
rel ati onshi p between AAPEX and its clients, m ght be consistent
with a trust relationship, they are not sufficient for this
Court to find an inplied trust. These facts and circunstances
included that: (1) some clients may have nade nore detail ed
inquiries into the processes and procedures enployed and to be
enpl oyed by AAPEX, including exactly what was supposed to happen
with the Client Funds;?' (2) sone clients may have received oral
representations at times from representatives of AAPEX,
including its principal, Daniel Bonmbarger (“Bonmbarger”), and
Harvey, that Client Funds were being used only to pay payrol
t axes, or that they were being held in trust; and (3) AAPEX used
t he designation word “trust” on the Hexagon System for deposits
of Client Funds into the Master Payroll Account. However, it is

clear fromthe testinmony of Harvey that at |east fromJune 1996

on, Bonbarger was treating the Master Payroll Account as a
“honey pot,” a fund utilized to pay whatever was necessary or
10 From the testinony at Trial, it is clear that when their Payroll

Service Agreenents were entered into, Appleby had nore detailed discussions wth
representatives of AAPEX than the discussions that Thomas had on behalf of Canton
and WIIliansport.
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desired. This included the operational expenses of AAPEX,
penalties and interest due on the wunpaid payroll taxes of
clients, past due and current payroll taxes of clients, and who
knows what else. It is also clear fromthe testinony of Thomas
that he did not insist that the Client Funds paid to AAPEX by
Sabre or any of its subsidiaries be segregated and held in
trust, and no specific representations were nmade to him that
such funds woul d be segregated and held in trust for the benefit
of Sabre and its subsidiaries.

Furthernore, there is no evidence from which a court
coul d conclude that Client Funds were being held in trust to pay
penal ties and i nterest on payroll taxes that AAPEX had failed to
pay.

E. Escr owed Funds

Al t hough the Master Payroll Agreenent does have
references to escrowed funds and AAPEX being an agent for
certain payroll tax deposit purposes, and the checks issued by
AAPEX on the Master Payroll Account were at times designated as
an “Agency Check,” including Check 95008, by the preference
peri od, the conduct of AAPEX i ndicated that it never intended to
act as an escrow agent for the Client Funds. Furthernore, once
again, Canton and W/IIliamsport have failed to: (1) trace the

al | eged escrowed funds paid by themto AAPEX to the Transferred
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Funds, especially with respect to the Transferred Funds that
were used to pay penalties and interest; or (2) present any
evi dence that the other clients of AAPEX had agreed to a pool ed

escrow fund arrangenment.

CONCLUSI ON

The Motion to Anend the WIIlianmsport Adversary Proceeding
Conpl ai nt to add Sabre, Canton, Corning, Chenung Radi o and Arrow
as defendants with respect to the transfer evidenced by Check
95008 is denied. The Mdtion is granted, however, to the extent
that the alleged avoidable preferential transfer nade to
WIliamsport as the result of the issuance of Check 95008 is
reduced to $63, 694. 64.

The transfers to or on behalf of Canton and WIIianmsport,
as set forth in the Canton and WIIlianmsport Conplaints, except
to the extent that the Wl liansport Conplaint has been nodified
with respect to the transfer evidenced by Check 95008, are found
to be avoidable preferential transfers, and the anount of these
transfers shall be paid over to the Trustee within ten (10)

busi ness days fromthe date of this Decision & Order.

I T 1S SO ORDERED

HON. JOHN C. NI NFO, 11
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CH EF U. S. BANKRUPTCY JUDGE

Dat ed: August 16, 2002



