UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 00-23702

ROBERT F. BRI LL and
JEANANN BRI LL,

Debt or s. DECI SI ON & ORDER
ROBERT F. BRILL and
JEANANN BRI LL,

Plaintiffs,

V. AP #01- 2105

UMLI CVP, LLC.,

Def endant s.

BACKGROUND
On Decenber 13, 2000, Robert F. Brill (“Brill”) and Jeanann

Brill (collectively, the “Debtors”) filed a petition initiating

a Chapter 7 case. On Decenber 26, 2000, the Debtors filed the
Schedul es and Statenents required to be filed by Section 521 and
Rule 1007, which indicated that: (1) they owned no office
equi pnment, machinery or equi pnment used in a business; (2) they
had joint unpaid income taxes due of in excess of $72,000. 00,
and Jeanann Brill was |iable for wunpaid federal w thholding
taxes of in excess of $113,000.00; (3) they were indebted to

UMLI CVP, LLC., (“United Mrtgage”) for $150, 000. 00, as
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guarantors of a | oan; (4) their only other unsecured
i ndebt edness was a $4, 000. 00 nedical bill; and (5) Brill was the
sol e sharehol der of Sel ectronics Robotics, Inc. (“Robotics”) and
Jeanann Brill was the sole shareholder of Selectronics
Br okerage, Inc. (“Brokerage”).

On January 12, 2001, Brokerage filed a voluntary petition
initiating a Chapter 11 case. On its Schedul es and Statenents,
Brokerage indicated that it had office equipnent, furnishings
and supplies val ued at $10, 000. 00, but no machi nery, fixtures or
equi pment used in its business.

On April 3, 2001, the Debtors filed a motion (the
“Conversion Mdtion”), which requested that their case be
converted to a Chapter 13 case. The Mbdtion was opposed by
United Mortgage. In its opposition to the Conversion Mtion,
United Mortgage alleged that: (1) on March 2, 1993, Brokerage,
by its president Jeanann Brill, executed and delivered to the
United States Smal |l Business Adm nistration (the “SBA’) a note
in connection with a $150, 000.00 |oan (the “SBA Loan”), which
was: (a) guaranteed by each of the Debtors; (b) secured by a
security interest in all of the equipnent, machinery, inventory
and accounts receivable of Brokerage; (c) assigned to United
Mort gage on January 3, 2000; and (d) in default with a current
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bal ance due of $125,888.31; (2) on Decenmber 21, 2000, United
Mort gage comrenced a state court action in connection with the
SBA Loan; and (3) the Debtors filed their bankruptcy petition in
bad faith, and their desire to convert their case to a Chapter
13 case was also in bad faith, because: (a) on their Schedul es
and Statements the Debtors: (i) failed to disclose a $300, 000. 00
debt due from Brokerage to Jeanann Brill; (ii) undervalued their
1972 Porsche and a trailer; and (iii) understated their incone
and overstated their expenses; (b) on its Schedules and
Statenments, Brokerage indicated that it did not own any
machi nery and equi pnment, so that Jeanann Brill, as its sole
shar ehol der, nust have transferred the machi nery and equi pment
that was collateral for the SBA Loan wi thout the consent of the
SBA or United Mrtgage, in violation of the ternms of the
security agreenent (the “Security Agreenent”) executed and
delivered in connection with the SBA Loan; (c) on their
Schedul es and Statenents and at their Meeting of Creditors, the
Debtors failed to fully disclose the interrelationships anong
t he various corporate and business entities in which they had an
interest, including Brokerage, Robotics, LockGun.com Inc.
(“LockGun”), and Devel opment Technol ogi es, Inc. (“Devel opnent”);
and (d) the machinery and equipnent previously owned by
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Brokerage and valued by United Mrtgage at approximately
$300, 000. 00, had either disappeared wthout a sufficient
expl anation from the Debtors, or, it had been shuffled by the
Debt ors anong the various business entities in which they had an
i nterest.

At a June 29, 2001 hearing on the Conversion Mtion, at
whi ch Robert Brill testified, it was established that: (1)
Uni ted Mort gage had conducted a 2004 Exam nati on of the Debtors;
(2) United Mdrtgage had a three-page |list of machinery and
equi prent (the “Equi prment List”) which it believed was attached
to the Security Agreenent at the SBA Loan closing and that the
Debtors had represented to the SBA that the machinery and
equi pment was owned by Brokerage; and (3) at his 2004
Exam nation, Robert Brill asserted that: (a) sone of the
machi nery and equi pnent on t he Equi pment Li st was never owned by
Brokerage, but was owned by Trinity Tool & Die, Inc.
(“Trinity”), a corporation owned by him and his father that
ceased busi ness operations prior to the closing of the SBA Loan;
and (b) the machinery and equi pment previously owned by Trinity
had been transferred to Devel opnent, a conmpany wholly owned by

Brill.
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At the hearing on the Conversion Mtion, Brill testified
that: (1) he never prepared the Equi pnment List or delivered it
to the SBA; (2) the Equi prment List may have been prepared by one
of the sal es managers at Brokerage to show vari ous machi nery and
equi pnent itens | ocated at the Brokerage busi ness prem ses that
Brokerage had the ability to sell to interested buyers; and (3)
the machi nery and equi pnent owned by Trinity that was included
on the Equipnment List was not the type of machinery and
equi pnment used by Brokerage in its business.

At the hearing on the Conversion Mtion, the attorney for
the Debtors noted that: (1) the Security Agreenent did not
refer to the Equi pnent List or specifically indicate that it was
attached; (2) there was no direct evidence that the Equi pment
List was attached to the Security Agreenent at the tine of the
SBA Loan closing; and (3) there was no direct evidence that the
Debtors: (a) prepared or delivered the Equi pment List to the
SBA; or (b) made any representations to the SBA about the
Equi pnent Li st.

On July 15, 2001, the Court entered an Order permtting the
conversion of the Debtors’ Chapter 7 case to a Chapter 13 case.
However, on October 26, 2001, the Debtors’ case was reconverted
to a Chapter 7 case.
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On June 26, 2001, prior to the conversion of the Debtors’
Chapter 7 case to a Chapter 13 case, the Debtors filed an
adversary proceedi ng (the “Adversary Proceedi ng”) agai nst United
Mort gage, which requested that the court determ ne that United
Mortgage did not have a security interest in any personal
property owned by the Debtors. In their Conplaint, the Debtors:
(1) confirmed that in connection with the SBA Loan the Debtors
had individually executed UCC-1 Financing Statenents, prepared
by the SBA, which were later filed by the SBA with the Chenung
County Clerk and the New York State Secretary of State; (2)
asserted that they were never asked to, nor did they execute and
deliver, a security agreenent in connection with the SBA Loan or
their guarantees of the loan; and (3) asserted that a UCC-1
Financing Statenment itself did not constitute the security
agreenment required by the Uniform Comrercial Code to create a
valid security interest.

On July 31, 2001, United Mrtgage filed an Answer and
Counterclaimin the Adversary Proceeding. The United Mortgage
Counterclaim alleged that: (1) on or about Decenber 1992,
Br okerage applied for the SBA Loan and represented that it owned
equi pment worth at | east $150, 000.00; (2) in connection with the
SBA Loan, Brokerage was required to provide a list of equi pment,
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which United Mrtgage asserted was the Equipnent List,
consisting of a two-page |list |abeled, “Selectronics Brokerage
Conmpany Machi nery & Equi pnent, 31 Decenmber 1992 Inventory,” and
a one-page list entitled, “Equipnment Necessary for Assenbly,
Consi sting of Equi pment to be Purchased, Equi pnent-On-Hand and
Equi pnrent to be Purchased & Billed”; (3) Brill had represented
to the SBA that none of the machinery and equi pnment on the
Equi pnent Li st was owned by Trinity, since all of its machinery
and equi pnent had been sold; (4) at his 2004 Exam nation, Bril
testified that some of the nmachinery and equipnent on the
Equi pnent List was owned by Trinity; (5) if all of the machinery
and equi pment on the Equi prment List was not owned by Brokerage
at the time of the SBA Loan closing, as it had been represented
to be, the SBA Loan was obtained by fraud and the anpunts due on
the SBA Loan from the Debtors, as guarantors, should be
determined by the Court to be nondischargeable pursuant to
Section 523(a)(2)(A).

After the Debtors denied the allegations in the United
Mort gage Counterclaim and their Chapter 13 case was reconverted
to Chapter 7, on May 9, 2002 and August 30, 2002, the Court
conducted a trial in the Adversary Proceeding. The follow ng
individuals testified at the trial: (1) Robert Brill; (2)
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Jeanann Brill; (3) Brian Quailey, aloan officer of the SBA, who
originated the SBA Loan; and (4) Ann Teeter, a forner attorney
for the SBA who cl osed the SBA Loan.

Jeanann Brill testified at trial that: (1) she was the sole
shar ehol der of Brokerage; (2) she did not prepare the Equi pment
Li st or know who prepared it; (3) the machinery and equi pnent
set forth on the first two pages of the Equi pnment List was not
the type of equi pment that Brokerage at the time of the SBA Loan
closing used in connection with its business; and (4) she had no
recollection as to whether the Equi pment List was attached to
the Security Agreenent at the tinme of the SBA Loan cl osi ng when
she executed and delivered the Agreenent as the President of
Br oker age.

Brill testified at trial that: (1) he did not prepare the
Equi prent List or know who prepared it; and (2) nost of the
machi nery and equi pment listed on the first two pages of the
Equi pnent List was equi pnent fornmerly owned by Trinity, which
was never transferred to Brokerage or otherw se owned by it.

Brian Quailey testified at trial that: (1) he was not
involved in the SBA Loan closing or the preparation of any of
t he paperwork for the Loan closing; (2) he did not know how t he
SBA Loan was transformed from a $150, 000.00 |oan intended to
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provide the funds necessary for the business to acquire and
i nprove certain real property, to a non real estate-based |oan
secured only by personal property assets, intended to provide
the funds necessary for the business to acquire additional
machi nery and equi pnment, or why a new |oan authorization to
evidence this transformation had not been prepared in
consultation with himas the originating |loan officer; and (3)
t he SBA woul d not have cl osed the Veteran' s-based SBA Loan if,
at the time of closing, it knew that Brill, who was a veteran
was not at |east the majority sharehol der of Brokerage.

Ann Teeter testified at trial that: (1) she had retired from
the SBA; (2) she had no recollection or menory of the SBA Loan
closing; (3) contrary to her testinony at a pretrial deposition,
she did not traditionally, as a matter of practice when cl osing
SBA | oans, attach equi pnent |lists to security agreenents, since
the SBA relied upon the blanket boilerplate collateralization
| anguage contained in its security agreenents and financing
statements; (4) equipnent |lists were generally obtained by the
SBA as a tool to |locate and account for collateral if a |oan
went into default; (5) the handwiting on the first page of the
Equi pment List, which read, “equipnment used index — - estimated
@ $300.0 all Selectronics - not transferred from Trinity any
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from Trinity has been sold,” was hers, but she had no
recollection as to when or why those notes were nmade, or when or
how she obtai ned the i nformati on she set forth on the notes; (6)
she had no recollection as to whether the Equi pnent List was
attached to the Security Agreenent at the tinme of the SBA Loan
closing; (7) she had no recollection that any specific
representations were made to her, as the only representative of
the SBA at the SBA Loan closing, as to the ownership by
Br oker age of any particular item of machinery or equi pment; (8)
she had no specific recollection of a Decenmber 14, 1992 letter
witten by her to Brill in connection with the SBA Loan which
required an item zed listing of business equipnent owned by
Brokerage as well as a lien search against Trinity, Brokerage,
Brill and Jeanann Brill; and (9) she had no specific
recollection as to why: (a) the UCC-1 financing statenents
executed in connection with the SBA Loan, which were pre-filed
before the closing, included the Debtors; or (b) no security
agreement was prepared and executed by the Debtors in connection

with the SBA Loan cl osing.

DI SCUSSI ON

Statute and Case Law
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A creditor seeking to have a debt decl ared nondi schar geabl e
under Section 523(a)(2)(A) ! for a fal se representation nmust prove
by a preponderance of the evidence that: (1) the debtor made a
representation; (2) knowing the representation was false; (3)
with the intent to deceive the creditor; (4) upon which the
creditor actually and justifiably relied; and (5) the creditor
sustained a loss as a proximate result of its reliance upon the
representation. See Bank of America v. Jarczyk, 268 B.R 17, 21
(WD.N. Y. 2001).

1. Summary of Deci Ssi on

A. Omership of Sel ectronics Brokerage, Inc.

United Mortgage has failed to neet its burden to prove by
a preponderance of evidence that: (1) after Brill applied to the

SBA for a loan for Selectronics Brokerage Conpany and the

1 Section 523(a)(2)(A) provides that:

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of this title does not discharge an individual debtor from
any debt -

(2) for noney, property, services, or an extension, renewal, or
refinancing of credit, to the extent obtained by -

(A) false pretenses, a false representation, or actual fraud, other
than a statenent respecting the debtor's or an insider's financial
condition[.]

11 U.S.C. § 523 (2002).
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busi ness apparently was incorporated that: (a) either of Debtors
represented to the SBA that Jeanann Brill was not the sole
shar ehol der of Brokerage; (b) any representative of the SBA ever
specifically inquired as to the ownership of Brokerage; or (c)
t he Debtors knew that after Brill had applied for the SBA Loan
as a veteran, a change in the ownership of the business after
its incorporation, or otherwise, wuld have mde Brokerage
ineligible for the Loan; or (2) any |oss sustained by United
Mortgage is or will be the proximte result of the SBA's
reliance upon a fal se representation that Brill was the owner of
at least fifty-one percent (51% of Brokerage at the time of the

SBA Loan cl osi ng.

B. Machi nery and Equi pnent Col | at er al

United Mortgage has failed to neet its burden to prove by
a preponderance of the evidence that: (1) either of the Debtors
specifically represented to the SBA that each and every item of
machi nery and equi pnment set forth on pages one and two of the
Equi pnrent List was owned by Brokerage and would be collatera
for the SBA Loan by reason of the execution of the Security
Agreenent and the pre-filed SBA UCC-1 financing statenents; or
(2) the SBA actually relied in making and cl osing the SBA Loan
upon a representation by either of the Debtors that each and
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every itemof machinery and equi pnent set forth on pages one and
two of the Equi pment List would be collateral for the SBA Loan.
On this issue, United Mortgage failed to provide any evidence as
to: (1) how the SBA Loan was transforned from a real estate-
based nortgage | oan to a | oan secured only by personal property;
or (2) what specific machi nery and equi pnent coll ateral the SBA
actually relied upon in approving and closing the transformed
SBA Loan.
C. Overview

Inacrimnal trial, anot guilty verdict is not necessarily
a determ nation that the defendant is innocent. At times it is
only a determ nation that the prosecution has not net its burden
of proof. In this case, it my be, as alleged, that either or
both of the Debtors nade know ngly false representations with
respect to the ownership of Brokerage and of the machinery and
equi prent set forth on pages one and two of the Equi pment Li st
with the intent to deceive the SBA. However, United Mrtgage
has not proved by a preponderance of the docunentary and
testinmoni al evidence that those m srepresentati ons were nmade, or
that, if made, the SBA actually and justifiably relied upon them

in maki ng and closing the SBA Loan.
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Furthernore, since: (1) the ownership of Brokerage between
Brill and Jeanann Brill, as husband and wi fe, could have been
changed at any time with no tax consequences; and (2) neither
the conditions for closing the SBA Loan nor the final Loan
docunmentation itself required the machinery and equi pnent set
forth on pages one and two of the Equipnent List to be pl edged
as collateral if it was not owned by Brokerage (for exanple
there were no debt to equity covenants), there does not appear
to be any reason for the Debtors to have m srepresented the
ownership of Brokerage or the machinery and equipnment in
guesti on.

I[11. Omership of Sel ectronics Brokerage, |nc.

United Mortgage has asserted that the Debtors or either of
t hemknowi ngly nmisrepresented to the SBA that Brill was at | east
a mpjority sharehol der of Brokerage and that the SBA Loan could
not and would not have closed had the SBA known that Jeanann
Brill was the sol e sharehol der of Brokerage.

On Oct ober 19, 1991, Brill and Jeanann Brill executed an SBA

Application for Business Loan (the “Application”).? The
Application indicated that: (1) Brill was the applicant; (2) the
2 The Application was admitted as Exhi bit “U at trial.
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name of the business that the | oan proceeds were to be used for
was Sel ectroni cs Brokerage Conpany; (3) the proceeds of the | oan
were for land acquisition in the anount of $110, 000.00 and new
construction, expansion or repair in the anount of $40, 000. 00;
(4) Brill, who owned fifty-one percent (51% of the business,
was in nmlitary service from Oct ober 1966 through Oct ober 1969;
(5) Jeanann Brill owned forty-nine percent (49% of the
business; (6) the mlitary service information was being
collected for statistical purposes only, and had no bearing on
the credit decision to approve or decline the |oan; (7) Jeanann
Brill was the president of the business; and (8) the business,
its owners, or mpjority stockholders had a controlling interest
in Trinity, which was inactive.

Not hing in the Application indicated that the | oan applied
for would be conditioned upon Brill, as a veteran, being the
owner of at least a mpjority interest in the business at the
time of the closing of the loan if it were approved.

By a letter from Ann Teeter, dated Decenber 14, 1992,

addressed to Brill, which referenced Brokerage rather than
Sel ectroni cs Brokerage Conpany (the “Teeter Letter”),®Brill was
3 The Teeter Letter was admtted as Exhibit “R at trial.
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advised that his application for a loan in the amunt of
$150, 000. 00 had been approved. The Letter indicated that the
conditions for the disbursenent of the | oan were as set forth in
an encl osed authorization (the “Authorization”).?

The Aut hori zation is addressed t o Brokerage, whi ch i ndi cates
that the SBA knew t he busi ness had becone a corporation, or at
| east that the business nanme had changed. Nevert hel ess, the
di sbursenent conditions as set forth in the Authorization did
not: (1) provide that Brill, as a veteran, nust be a mpjority
sharehol der of the business at the time of closing; or (2)
require a clarification of the business ownership which has
changed its nanme and perhaps its |egal status.

There has been no evidence produced in the Adversary
Proceedi ng which indicates that: (1) notw thstandi ng the nane
change, the SBA ever inquired as to whether the Debtors’
ownership in Brokerage was the sane as in Sel ectroni cs Brokerage

Conmpany; or (2) the ownership of the business was a materi al

condition to closing the SBA Loan, given that: (a) Brill was a
guarantor of the SBA Loan; (b) Brill was involved in the
4 The Authorization was admtted as Exhibit “V' at trial.
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operations of the business; and (c) Brill’'s spouse was the sole
shar ehol der owner of the corporation.

In addition, there has been no evidence produced in the
Adversary Proceedi ng which indicates that, if at the time of the
SBA Loan closing the Debtors had been advised that a necessary
condition to the disbursenent of the Loan proceeds was that
Brill be at least a mmjority sharehol der of Brokerage, the
Debtors would not have immediately transferred the necessary
shares to Brill, which could have been acconplished wi thout any
negati ve tax consequences between them because they are husband
and w fe.

Furthernmore, there has been no evidence produced in the
Adversary Proceedi ng which indicates that the proxi mate cause of
any | oss which has or nmay be sustained by United Mortgage is the
result of the fact that at the time of the SBA Loan closing
Brill, who guaranteed the SBA Loan, was not at |least a majority
shar ehol der of Brokerage.

I n summary, the SBA has failed to neet its burden to prove
that: (1) there was a m srepresentation nmade by either or both
of the Debtors as to the ownership of Brokerage; (2) any such
m srepresentation, if made, was know ngly made with the intent
to deceive the SBA;, or (3) the SBA in closing the SBA Loan
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actually and justifiably relied on a m srepresentation that
Brill was at |east the majority sharehol der of Brokerage.

| V. Machi nery and Equi pnent Col | at er al

United Mortgage has asserted that the Debtors, or either of
them as a principal or guarantor of Brokerage, obtained the SBA
Loan by fal se pretenses, fal se representations or actual fraud,
because it was represented to the SBA that all of the itens of
machi nery and equi pnent set forth on pages one and two of the
Equi pment List were owned by Brokerage and would be coll ateral
for the SBA Loan, when they knew that: (1) the vast mpjority of
t hat machi nery and equi pnrent was owned by Trinity, Brill or his
father; and (2) the SBA was relying on having a security
interest in that machinery and equi pnent when it made the SBA
Loan.

Item 10 of the Authorization provided that:

Prior to disbursenment, borrower to provide |ender a

conplete list of personalty on which SBA will hold

lien. Li st nust be signed by borrower, wth val ues
affixed, and is to be updated periodically as to after
acqui red property covered by SBA |ien.

Item 15 of the Authorization provided that:

Prior to disbursement, SBA is to be in receipt of

evidence that Robert F. Brill/borrower has injected

not less than a total of $180,000.00 in the form of

cash in the amunt of $70,000.00 and machinery and

equi pment in the anpount of $110,000.00, into the
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busi ness, either as capital or as a loan, subject to
st andby NSBA Form 155.

The Teeter Letter required an “[i]Jtemzed listing of
busi ness equi pnmrent now owned” before a cl osing would be set, but
not as a condition to disbursenment. “Major itens should include
make, nodel nunber and serial number.”

Al t hough pages one and two of the Equi pnent List appear to
conply with the requirenments of the Teeter Letter, in that they
set forth make, nodel and serial nunbers, they do not conply
with the conditions for di sbursement set forthinItem10 of the
Aut hori zation, in that they: (1) have no val ues assigned to each
itemof machinery and equi pnent; (2) are not signed or initialed
by the borrower;® and (3) are not the type of machinery and
equi pmrent that Brokerage used in its business operations.

Al t hough t he Equi prent on Hand portion of page three of the
Equi pnrent List does not conply with the Teeter Letter, because
it does not set forth make, nodel and serial nunbers, it appears
to substantially conply with the conditions for disbursenent set
forth in Item 15 of the Application, in that it: (1) is signed

by Roger Scalia, an enployee of Brokerage; (2) sets forth

5 Pages one and two of the Equipnent List are not clearly a three page
l'ist including page three, which was signed on behal f of Brokerage.
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i ndi vidual values; and (3) is wthin $5,000.00 of the
$110, 000. 00 val ue of machi nery and equi prment required.

Each of the Debtors testified at trial that they: (1) had
not prepared the Equi pnment List; (2) had no recollection of the
Equi pment Li st being present at the time of SBA Loan cl osing or
bei ng attached to the Security Agreenent; and (3) had not seen
t he Equi pnment List prior to the commencenent of their bankruptcy
case and the litigation which is the subject of this Adversary
Proceeding. Ann Teeter testified at trial that: (1) she had no
recollection of the SBA Loan <closing; (2) she had no
recol l ection of the Equi pment List, or whether it was attached
to the Security Agreenent at the tine of the SBA Loan cl osing;
(3) the handwriting on the first page of the Equi pment List was
hers, but she had no recollection of when it may have been
witten on the List, or upon what information it was based; and
(4) she could not state that either of the Debtors nade any
representations to her or anyone el se at the SBA regardi ng what
machi nery and equi pmrent was owned by Brokerage at the time of
t he SBA Loan cl osi ng.

United Mortgage asserts that the foll ow ng evidence which
it has produced denonstrates by the necessary preponderance of
the evidence that Brill, Jeanann Brill or both of them
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know ngly m srepresented to the SBA that: (1) Brokerage owned
all of the equi pment on pages one and two of the Equi pment List;
and (2) that machi nery and equi prment woul d be collateral for the
SBA Loan by reason of the execution and delivery of the Security
Agreenment: (1) pages one and two of the Equi pment List are
| abel ed, “Selectronics Brokerage Conpany - Machinery and
Equi prent - 31 Decenber 1992 Inventory”; (2) Ann Teeter’'s
handwitten notes on page one of the Equipnent List indicated
that the machinery and equi pnent is all owned by Brokerage and
used in its business; (3) a March 3, 1993 Small Business
Adm ni stration Listing of Collateral Docunments (the “Coll ateral
List”) indicates that when Elizabeth A Higgins of the SBA
received the SBA Loan closing documents on March 3, 1993, they
included the Security Agreenment “with a |ist of machinery and
equi pment attached”;® (4) the Collateral List in the files of
United Mortgage, received from the SBA at the time of the
assi gnnment of the SBA Loan, had the Equipnent List attached to
it; and (5) the Teeter Letter and the Authorization required
t hat Brokerage provide the SBA with a list of machinery and

equi prment .

6 The Collateral List was admtted as Exhibit “BB" at trial.
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However, there are sinply too many gaps in this evidence
whi ch prevent United Mortgage fromneeting its burden to prove
that there was a false m srepresentation, including that: (1)
pages one and two of the Equipnent List referred to machinery
and equi prment “inventory,” which raises the question of whether
the List represents a physical inventory of machinery and
equi pnrent owned by the business, or whether it is machinery and
equi pment that the business, as a broker, had avail able for sale
to third parties, but which was not owned by the business; (2)
pages one and two of the Equi pment List did not conply with the
conditions for disbursement set forth in Item 10 of the
Aut hori zation; (3) the Equipnent List is not referred to in the
Security Agreenent as being attached and Ann Teeter testified
that it was not her practice, as an SBA closing attorney, to
attach equipnent lists to security agreenents; (4) Ann Teeter
had no recol l ection of the SBA Loan cl osing, specifically as to:
(a) when she may have made her handwitten notes on page one of
t he Equi pment List; (b) whether Brill or Jeanann Brill made any
representations to her that formed the basis of her notes on
page one of the Equipnment List; or (c) whether the Equi pment
List was attached to the Security Agreenent at the time of the
SBA Loan closing; (5) neither Ann Teeter nor Brian Quail ey knew
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where the Equi pnent List came from or specifically whether it
was prepared or delivered to the SBA by Brill or Jeanann Brill;
(6) Janes J. Christofaro (“Christofaro”), the Branch Manager of
t he SBA who signed the Authorization on behalf of the SBA, was
not produced by United Mrtgage to testify at trial as to
whet her any representations were ever nmade to him by either
Brill or Jeanann Brill as to the ownership by Brokerage of any
of the items of machinery and equi pnent on pages one and two of
t he Equi pnent List; and (7) Brian Quailey did not testify that
any representations were made to himby Brill or Jeanann Bril
as to the ownership of any of the itens of machinery or
equi pmrent that are set forth on pages one and two of the
Equi pment Li st.

Al t hough United Mortgage woul d have the Court fill in the

gaps in its evidence so the Court could nmake the determ nation

that there has been a false representation by Brill or Jeanann
Brill as to the machinery and equi pnent owned by Brokerage, it
is not the Court’s burden or place to speculate on or fill in

that m ssing evidence. That evidence should have been supplied
by the SBA Loan docunentation and the testinony of Ann Teeter,
Brian Quail ey or Christofaro, the representatives of the SBA who
were involved with the SBA Loan and the SBA Loan cl osi ng.
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Wth respect to the issue of actual and justifiable
reliance, it is clear that the SBA intended and relied on the
fact that all of the machinery and equi pnrent owned by Brokerage
woul d serve as collateral for the SBA Loan. However, United
Mortgage has failed to neet its burden to prove by a
preponderance of the evidence that the items of machi nery and
equi pnent set forth on pages one and two of the Equi pnment List,
which Brill has now asserted were not all owned by Brokerage at
the time of the SBA Loan closing, or thereafter, was property
that the SBA relied on as bei ng owned by Brokerage i n maki ng and
cl osing the SBA Loan. As discussed above, the machinery and
equi pmrent in question was not the type of machinery and
equi pnmrent that was used by Brokerage in the operation of its
busi ness, so why would such machi nery and equi prent be owned by
Brokerage? Furthernore, there is nothing in the Authorization
whi ch indicates that the value of the machinery and equi pnent
which Brill was to ensure had been contributed to Brokerage was
to exceed $110,000.00, and that value was satisfied by the
Equi pnrent on Hand set forth on page three of the Equi pnent List,
whi ch was the kind of machi nery and equi pnent that Brokerage did

use in the operation of its business.
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Further, in this regard, a balance sheet for Selectronics
Brokerage, Inc. as of August 31, 1992 (the “Balance Sheet”),’
approxi mately six nonths before the SBA Loan cl osing, indicates
t hat Brokerage owned net fixed assets with a value of only
$85, 684. 00, whereas the disputed itens of machinery and
equi prent set forth on pages one and two of the Equi pnent List
are alleged by United Mirtgage to have a val ue of approximtely
$300, 000. 00.

Ot her than the fact that the SBA was relying on having a
security interest in all of the machi nery and equi pment owned by
Brokerage as collateral for the SBA Loan, there has been
i nsufficient evidence presented for the Court to conclude that
Brian Quail ey, Ann Teeter or Christofaro, representatives of the
SBA involved with the SBA Loan and its closing, actually or
justifiably relied on the fact that the disputed machinery and
equi pmrent was owned by Brokerage as a condition for the naking

or closing of the SBA Loan.

7 The Bal ance Sheet was admtted as Exhibit “DD' at trial.
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CONCLUSI ON

The obligations of Brill and Jeanann Brill to United
Mort gage, as guarantors of the SBA Loan, are dischargeable
This Decision & Order is not, in any way, a determ nation as to
t he ownership of the itens of machinery and equi pment set forth

on pages one and two of the Equi pnment List.

I T 1S SO ORDERED

HON. JOHN C. NI NFO, 11
CH EF U. S. BANKRUPTCY JUDGE

Dat ed: October 22, 2002
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