UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 02-22247
CHARLES W HARTFORD,

Debt or . DECI SI ON & ORDER

CHARLES W HARTFORD,
Plaintiff,
V. AP #02-2187
THE | NTERNAL REVENUE SERVI CE and
THE NEW YORK STATE DEPARTMENT OF
TAXATI ON AND FI NANCE,

Def endant s.

BACKGROUND

On June 10, 2002, Charles W Hartford (the “Debtor”) filed
a petition initiating a Chapter 7 case (the “Chapter 7 Case”).
On the Schedul es and Statenents required to be filed by Section
521 and Rule 1007, the Debtor indicated that: (1) on March 22,
1999, he had filed a Chapter 13 case in the Western District of
New York that had been desi gnated Case No. 99-21216 (the “Prior
Chapter 13 Case”); (2) he had cal endar year 1999 federal incone
taxes due in the anount of $4,374.96, which was an unsecured

priority claim and (3) he had cal endar year 1998 federal taxes
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due in the amount of $10,108.62 (the “*98 Tax Liability”), which
was an unsecured nonpriority claim

On July 18, 2002, the Debtor comenced an adversary
proceedi ng agai nst the United States Governnent, which requested
the Court determne that: (1) the 98 Tax Liability was a
nonpriority di schargeabl e unsecured debt because it was | ast due
nore than three years prior to the filing of the Chapter 7 Case;
and (2) the IRS nust return the Debtor’s 2001 federal inconme tax
refund in the amount of $689.00 which it offset against the ‘98
Tax Liability.

On Oct ober 15, 2002, the United States of America interposed
an Answer in the adversary proceeding which alleged that: (1) a
return for the ‘98 Tax Liability was | ast due on April 15, 1999;
(2) the three-year | ook-back period provided for in Sections

523(a) (1) (A) and 507(a)(8)(A),! which may result in a tax debt

1 Section 523 provides, in part, that:
(a) A discharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not discharge an
i ndi vidual debtor from any debt -
(1) for a tax or a custons duty -
(A) of the kind and for the periods specified in section
507(a)(2) or 507(a)(8) of this title, whether or not a

claimfor such tax was filed or allowed|.]

Section 507 provides, in part, that:
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being treated as a priority, nondi schargeable debt, is tolled
during the pendency of any prior bankruptcy proceeding, as
deci ded by the United States Supreme Court in Young v. United
States, 122 S.Ct. 1036 (2002) (“Young”); (3) the Debtor’s Prior
Chapter 13 Case, filed on April 23, 1999, before the three-year
| ook-back period had expired for the 98 Tax Liability, was
di sm ssed on January 14, 2000, eight nonths and twenty-two days
after its comencenent; (4) in accordance with the decision in

Young, the three-year | ook-back period for the 98 Tax Liability

(a) The following expenses and clains have priority in
the follow ng order:

(8) Ei ght h, allowed wunsecured <clains of governmental
units, only to the extent that such clains are for -

(A) a tax on or neasured by incone or gross receipts -

(i) for a taxable year ending on or before the date of the
filing of the petition for which a return, if required, is
last due, including extensions, after three years before the
date of the filing of the petition;

(ii) assessed within 240 days, plus any tine plus 30
days during which an offer in conpromise with respect to
such tax that was nmade within 240 days after such
assessnent was pending, before the date of the filing of
the petition; or

(iii) other than a tax of a kind specified in section
523(a) (1) (B) or 523(a) (1) (O of this title, not assessed
before, but assessable, under applicable law or by agreenent,
after, the comencenent of the case[.]

11 U.S.C. 8§ 523 and 507 (2002).
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is extended for the eight nonths and twenty-two days that the
Prior Chapter 13 case was open, or until January 6, 2003; and
(5) the Debtor’s Chapter 7 Case was filed on June 10, 2002
prior to the expiration of the three-year |ook-back period as
extended to January 6, 2003, so that the 98 Tax Liability
remai ns a nondi schargeabl e unsecured priority debt.

At a January 22, 2003 Trial Calendar Call, the attorney for
t he Debtor argued that the holding in Young was not applicable
in the Debtor’s Chapter 7 Case because: (1) the confirmed plan
in the Debtor’s prior Chapter 13 case was a 100%pl an t hat woul d
have paid the IRS in full if it had been conpleted; and (2) the
Chapter 7 Case was not a back-to-back filing with the Prior
Chapter 13 Case, but was filed on June 10, 2002, nore than two
years after the Prior Chapter 13 Case was di sm ssed on January
14, 2000.°?2

DI SCUSSI ON

The deci si on of the Supreme Court in Young coul d not be nore

clear in holding that the three-year | ook-back period of Section

2 In a February 24, 2003 Menor andum the attorney for the Debtor
alleged that the decision in Young supported his interpretation because in the
decision the Court stated, “tolling is in our view appropriate regardless of
petitioners intentions when filing back-to-back Chapter 13 and Chapter 7
petitions - -.” See Young, 122 S.Ct. at 1041.

Page 4



BK. 02-22247
AP. 02-2187

507(a)(8)(A) (i) is equitably tolled during the pendency of any
prior bankruptcy case.® As a result, to the extent that the
three-year |ook-back period is interrupted by any bankruptcy
case, the period is extended for whatever tine the intervening
bankruptcy case was pending. Therefore, if a subsequent
bankruptcy case is filed before the expiration of the three-year
| ook-back period plus the period during which any intervening
bankruptcy case was pending, the unpaid tax liability is a
nondi schargeabl e priority claim

Al t hough the decision in Young is based upon the principals
of equitable tolling, the rule that the three-year |oo0k-back
period is tolled during the pendency of a prior bankruptcy case
when a subsequent case is filed functions as a per se rule and
is not dependent upon any actual equitable considerations that
may be advanced by the debtor, such as the debtor’s intentions
or the length of tine between the bankruptcy cases. The nere
fact that the government was di sabled fromprotecting its rights

during the pendency of a previous bankruptcy petition results in

3 “We conclude that the |ook back period of 11 U S C 8§ 507(a)(8)(A) (i)
is tolled during the pendency of a prior bankruptcy petition.” See Young, 122
S.¢. at 1043.
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a tolling of the three-year |ook-back period. ee Young, 122
S.C. at 1041.

CONCLUSI ON

Since the three-year |ook-back period as extended by the
ei ght nonths and twenty-two days that the Debtor’s Prior Chapter
13 Case was pending had not expired on June 10, 2002, the ‘98
Tax Liability is excepted fromthe Septenber 30, 2002 di scharge
entered in the Debtor’s Chapter 7 Case, and the offset of the

Debtor’s 2001 inconme tax liability cannot be avoi ded.

I T 1S SO ORDERED

HON. JOHN C. NI NFO, 11
CHI EF U. S. BANKRUPTCY JUDGE
Dat ed: March 24, 2003
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