UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 00-22334
PATRI CI A A. LANKHEET,

Debt ors. DECI SI ON & ORDER

BACKGROUND

On August 11, 2000, Patricia A. Lankheet (the *“Debtor”)
filed a petition initiating a Chapter 7 case. On the Schedul es
and Statenents required to be filed by Section 521 and Rule
1007, the Debtor, a registered nurse, indicated that she had:
(1) unsecured i ndebt edness of $58,947.91; and (2) total conbined
mont hly income, after payroll deductions, of $3,420.48, which
i ncluded support paynents.

On Sept enber 19, 2000, the Debtor’s trustee (the “Trustee”),
conducted a Meeting of Creditors and on Septenmber 20, 2000 he
filed a No Asset Report. On Novenmber 28, 2000, the Debtor
received a discharge, and on Decenmber 15, 2000 a Final Decree
was entered and the Debtor’s Chapter 7 case was cl osed.

On March 2, 2001, the Trustee filed an application to have
the Debtor’s Chapter 7 case reopened because it appeared that
after her Section 341 Meeting, but within one hundred eighty

days after the filing of her petition, the Debtor’s interest in
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a decedent’s estate becanme vested and her inheritance becane
property of the bankruptcy estate under Section 541(a)(5).

On April 22, 2002, the Trustee filed his Final Report and
Application for Conpensation which: (1) indicated that he had
recei ved $53,311.40 as the Debtor’s inheritance; (2) requested
t he maxi num conpensati on provided for by Section 326(a)! in the
anmount of $5,958.20; and (3) included detailed time records for
t he services he had performed, a requirenment recently inposed by
the Office of the United States Trustee in the Rochester
Division of the Wstern District of New York (the “US.
Trustee”), which indicated that four hours was expended by the
Trustee in the adm nistration of the Debtor’s Chapter 7 case.

On April 22, 2002, the U S. Trustee filed an Objection (the
“Objection”) to the Trustee's requested conpensation which

asserted that: (1) if the Court allowed the conpensation

1 Section 326 - Linmtation on conpensation of trustee, provides that:

(a) In a case under chapter 7 or 11, the court may allow reasonable
conpensation under section 330 of this title of the trustee for the
trustee's services, payable after the trustee renders such services,
not to exceed 25 percent on the first $5,000 or less, 10 percent on
any amount in excess of $5,000 but not in excess of $50,000, 5
percent on any anount in excess of $50,000 but not in excess of
$1, 000, 000, and reasonable conpensation not to exceed 3 percent of
such noneys in excess of $1,000,000, wupon all noneys disbursed or
turned over in the case by the trustee to parties in interest,
excluding the debtor, but including holders of secured clains.

11 U.S.C. § 326(a) (2002).
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requested for the four hours of time expended by the Trustee to
adm ni ster the Debtor’s Chapter 7 case, it would equate to an
hourly rate of approximtely $1,490.00; (2) the comm ssions
conput ed under Section 326 are a maxi mum conpensation, not an

automati c award, because the Court is required under Section 3302

2 Section 330 provides, in part, that:

(a) (1) After notice to the parties in interest and the United
States trustee and a hearing, and subject to sections 326, 328, and
329, the court may award to a trustee, an exaniner, a professional
person enpl oyed under section 327 or 1103 -

(A) reasonable conpensation for actual, necessary services rendered
by the trustee, examner, professional person, or attorney and by
any par apr of essi onal person enpl oyed by any such person; and

(B) reinbursement for actual, necessary expenses.

(2) The court may, on its own notion or on the notion of the United
States Trustee, the United States Trustee for the District or
Region, the trustee for the estate, or any other party in interest,
award conpensation that is less than the amount of conpensation that
i s requested.

(3) (A In determining the anount of reasonable conpensation to be

awarded, the court shall consider the nature, the extent, and the
value of such services, taking into account all relevant factors,
i ncluding -

(A) the time spent on such services;
(B) the rates charged for such services;

(© whether the services were necessary to the admnistration of, or
beneficial at the time at which the service was rendered toward the
conmpl etion of, a case under this title;

(D) whether the services were perforned within a reasonable anount
of time commensurate with the conplexity, inportance, and nature of
the problem issue, or task addressed; and

(E) whether the conpensation is reasonable based on the customary
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to allow only reasonable conpensation for the actual and
necessary services rendered by a trustee; and (3) an award to
the Trustee of $5,958.20 in this case would not be reasonable.
On June 7, 2002, the Trustee filed a Subm ssion in Support
of his Final Report and Application for Conpensation which
asserted that: (1) the results achieved in the Debtor’s Chapter
7 case were “remarkable,” in that the creditors who had filed
claims would receive a dividend of approxinmately one hundred
fourteen percent (114% of the principal amount of their clains;
(2) because the attorney for the decedent’s estate involved did
all of the legal work which an attorney for the trustee m ght
ot herwi se have been required to perform the total conpensation
and expenses the Trustee had requested was only 11.2% of the
funds available for distribution to creditors; (3) no creditor
had obj ected to the conpensati on requested; (4) although Section
326 requires the Court to deternm ne a reasonable conpensation
under Section 330, the case |aw that has devel oped under the
Section deals primarily with the determ nation of what is a

reasonabl e | egal fee rather than what is a reasonable trustee

conpensation charged by conparably skilled ©practitioners in cases
ot her than cases under this title.

11 U.S.C. § 330 (2002).
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conpensation; (5) in nost cases where courts have reduced
trust ee conpensati on bel ow the Section 326 maxi mum conm ssi ons:
(a) the trustee, to the economc detrinment of creditors, has in
sone way failed to properly adm nister the estate; or (b) the
maxi mum conpensation would consunme such a disproportionate
anount of the funds available for distribution that there could
be no nmeani ngful distributionto creditors; (6) the Objection of
the U S. Trustee, based upon a | odestar approach of the Section
326 maxi mum conmm ssi ons di vided by the nunber of hours expended,
is not as appropriate when awarding conpensation for trustee
services as it is for awardi ng conpensation for | egal services;
(7) the Court should adopt a totality of circunstances approach
to the all owance of conpensation to trustees under Section 326,
whi ch would take into account: (a) the “conmm ssion schedul e”
established by Section 326, that the Trustee asserted was
i ntended by Congress to provide an incentive to trustees to work
hard to discover and marshal assets for the benefit of
creditors, with percentage conm ssions being paid out of the
common fund, rather than having full-tinme, salaried, governnment
enpl oyed trustees; (b) in 1994 the Section 326 comm ssion
schedul e was i ncreased; (c) it is comopn know edge that trustees

are under-conpensated for their services in no asset cases,
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which is partially offset by the conmm ssions they receive in
asset cases; (d) trustee work has traditionally been consi dered
to be contingent fee work, where high recovery and | ow recovery
matters average out and make the work desirable for sone
attorneys and qualified |aypersons; (e) the U S. Trustee's
assertion that reasonable conpensation under Sections 326 and
330 for trustee services is a contingent fee with an hourly cap
woul d nake the economcs of this type of contingent fee work
unattractive to potential panel nenbers; and (f) in the
Rochester Division of the Western District of New York, there is
an expectation that the nenbers of the Panel of Trustees are a
part of a bankruptcy system and at tinmes, w thout conpensati on:
(i) the U S. Trustee will require the Panel nmenbers to attend
meetings and training sessions; and (ii) the Court wll expect
the Panel nmenbers to bring issues and inportant matters of
precedent before it for decision; and (8) when a totality of the
ci rcunst ances approach i s adopted, the conpensati on requested in
this case, where the creditors are being paid in full with a
val ue- added factor, is not unreasonable.

On June 25, 2002, the U. S. Trustee forwarded to the Court
and the Trustee a copy of an article which appeared in the “NAB

Tal k” (Sumrer 2002) publication that addressed the issue of
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reasonabl e conpensati on under Sections 326 and 330 for trustee
servi ces. The Article indicated that: (1) Section 326
established a maxi mum for trustee conpensation that was not an
entitlenment; and (2) H R 333, entitled “Act to Anend Title 11
U.S.C,” and for other purposes, that passed on July 17, 2001,
if enacted will anend Section 330 to provide that in determ ning
t he ampbunt of reasonable conpensation to be awarded to a
trustee, the <court shall treat such conpensation as a

conm Sssi on.

DI SCUSSI ON

Section 330 Compensation for Professionals Enplovyed under
Section 327.

In In re Interco Systems, Inc. (Case No. 93-20144, August

1, 1994), the Court set forth its approach to awarding
reasonabl e conpensation for attorneys enployed under Section
327, as foll ows:

In reviewing fee applications and making its
determ nation of an award of reasonable
conpensation, this Court begins with the
"l odestar” approach established by the
United States Supreme Court in Hensley v.
Eckerhart, 461 U. S. 424, 433 (1983) where
the court determ nes a reasonabl e nunber of
hours for the work performed, then a
reasonable hourly rate for the work
performed, which is then nultiplied to
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obtain a "lodestar"™ anount which nmay be
adj usted upwards or downwards in |ight of
statutory policies and purposes and other
rel evant factors. In arriving at a
reasonabl e nunmber of hours and a reasonabl e
hourly rate for the work perforned, nmany
courts still consider the factors set forth
in Johnson v. Georgia H ghway Express, Inc.,
488 F.2d 714, 717-719 (5th Cir. 1974),% as
well as other relevant and appropriate
factors warranted by the particular facts
and circunstances presented.

4 These factors are: (1) the time and |abor
required; (2) the novelty and difficulty of
the questions; (3) the skill requisite to
performthe | egal service properly; (4) the
preclusion of other enploynent by the
attorney due to acceptance of the case; (5)
the customary fee; (6) whether the fee is
fixed or contingent; (7) tinme limtations
i mposed by the client or the circunstances;
(8 the anmpunt involved and the results
obtained; (9) the experience, reputation,
and ability of the attorneys; (10) the
"undesirability" of the case; (11) the
nature and Ilength of the professional
relationship with the client; and (12)
awards in simlar cases (the “Johnson
Factors”).

1. Reasonabl e Conpensati on for Trustees.

A Awar ds of Less Than the Maxi num Conpensati on Provi ded
for by Section 326

When an objection is made by the U S. Trustee or an
interested party, Bankruptcy Courts sonetinmes award, as
reasonabl e conpensation to a trustee, an amount that is |ess

t han t he Section 326 maxi mum conmmi ssions. Most frequently, this
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occurs when: (1) the trustee has failed to properly adm nister
an estate, so that: (a) there has been econonm c prejudice to
creditors or the debtor; or (b) the US. Trustee has had to
spend an inordinate amunt of time in nonitoring the case or
filing nmotions to have the Court require the trustee to perform
the duties required by Section 704 in an efficient and effective
manner; or (2) the Section 326 maxi mumcomm ssi ons woul d consune
an inordinate amount of the assets of the estate so that there
could be no nmeaningful distribution to creditors.?

Al t hough ot her Bankruptcy Courts have decided this issue,
the Objection by the U S. Trustee is the first tinme since | was
appointed that |1 have been asked to allow as reasonable
conpensation to a trustee, an anmount that is less than the
Section 326 maxi mum conmmi ssi ons, where: (1) there is no question
that the estate was properly, efficiently and effectively
adm nistered; and (2) no creditor has objected or been
econom cally prejudiced by the trustee’s adm nistration of the

estate.*

3 In that situation, oftentines the trustee wll voluntarily request
I ess than the Section 326 maxi mum conm ssi on.

4 It may be that there have been simlar factual situations where the
U S. Trustee and the Trustee have agreed to a conpensation that was less than the
Section 326 naxi num conmissions, however, the matter was not brought before the
Court.
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B. Reasonabl e Conpensation in this Case.

After considering all of the facts and circunstances
presented, including the requirenments and factors set forth in
Section 330 and the Johnson Factors, in ny discretion, | do not
find that the Trustee' s request for conpensation in the anount
of $5,958.20 is unreasonabl e.

On the facts of this case, | believe that special enphasis
must be given to: (1) the contingent nature of trustee work, as
a Section 330(a)(3)(A) elenment and a Johnson Factor; and (2) the
Section 330(a)(3)(A) element of the value of the services
perf or med.

i The Contingent Nature of Trustee Work.

For the approximtely twenty-eight years that | have
practiced or served as a judicial officer in the Rochester
Di vision of the Western District of New York, Trustee work has
al ways been considered contingent fee work, where, as the
Trustee has asserted: (1) notw thstanding Section 330, the
conpensation received in the few asset cases adm ni stered would
conpensate the trustee for the many no-asset cases adm ni st ered;
and (2) except in instances where the Trustee had failed to
efficiently and effectively adm nister the estate, or where the

Section 326 nmaxi mum conm ssions would prevent a nmeaningful

Page 10



BK. 00-22334
distribution to creditors, Trustees would receive the Section
326 maxi mum conmmi ssi ons. ®

| believe trustee work is contingent fee work, and unl ess
upon the facts and circunstances of a particular case the
Section 326 maximum conm ssions are clearly wunreasonable
conpensation, the contingent fee nature of the services that the
trustees performwill be the principal factor the Court wl
consider in determ ning Section 330 reasonabl e conpensation. ©

ii. Val ue of the Services Perforned.

In this case, if the Section 326 maxi mum conpensati on
are allowed, the services of the Trustee will have resulted in
the creditors receiving a distribution of one hundred percent
(100% plus a value added factor at a cost of only approxi mately
el even percent (119 of funds available for distribution. I n

t he absence of a bankruptcy, these sane creditors, in order to

5 The bjection of the US  Trustee, apparently in furtherance of a
nationwide initiative, and this Decision & Order, should be sufficient notice to
the Panel of Trustees serving in the Rochester Division of the Wstern District
of New York that, unless the pending legislation is enacted, there nmay be cases
in the future where, given the time and routine nature of the services perforned,
an award of conpensation in the amunt of the Section 326 maxi mum conm ssions
woul d not be found by this Court to be a reasonabl e conpensati on.

6 In part, this is an acknow edgnent that in the Rochester Division of
the Western District of New York Panel Trustees are often asked by the Court to
go above and beyond the call of duty to bring natters before the Court, without
conpensation, that benefit various stakeholders in the bankruptcy system in this
communi ty.
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realize upon the Debtor’s inheritance, would have had to retain
an attorney in New York, nost likely on a contingent fee basis
of between twenty-five percent (25% and thirty-three percent
(33% of any recovery, plus expenses, in order to obtain a
j udgnment agai nst the Debtor which would then be required to be
executed upon at an additional cost of five percent (5%
poundage to be paid to the executing official. |If the Debtor’s
creditors had enforced their rights in this manner, at a cost of
at least thirty percent (30% per creditor of any funds
recovered, the creditors who filed claims in this case and are
receiving a distribution of in excess of one hundred percent
(100% of their principal, would not all have been paidin full,
and sonme m ght not have been paid at all. As a result, the
val ue of the services provided in this case to the creditors by
the Trustee and the bankruptcy system make the conpensation
requested by the Trustee very reasonabl e.

In addition to the valuable services provided to the
creditors, the bankruptcy system of which the Trustee is an
integral part, has provided the Debtor with a discharge of all
of her debts in exchange for the distribution of all of her non-
exenpt assets, which in this case ampunted to |less than the

total of her unsecured indebtedness. W t hout the services of
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t he Trustee and t he bankruptcy system the Debtor woul d not have
been able to pay her unsecured indebtedness of in excess of

$58, 000. 00 with her inheritance of |ess than $54, 000. 00.°7

CONCLUSI ON

In view of the contingent nature of the services perforned
by the Trustee in this case and the val ue of those services to:
(1) the creditors, who wll receive a distribution of one
hundred percent (100% plus a value added factor; (2) the
Debtor, who was insolvent even wth her inheritance, but
received a discharge from all of her debts; and (3) the
bankruptcy system | find that the conpensati on requested by the
Trustee in the amunt of $5,958.20 is reasonable, and it is

her eby al | owed.

I T 1S SO ORDERED

HON. JOHN C. NI NFQ, I
CHI EF U. S. BANKRUPTCY JUDGE

7 To the extent that a reduction in the conpensation requested by the
Trustee mght result in a distribution of surplus to the Debtor sinply because
some of her creditors failed to file clains, that would result in a wndfall to
the Debtor at the unnecessary expense of the Trustee.
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Dated: July 30, 2002
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