UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 00-22684
KENNETH R. NcFADDEN,

Debt or . DECI SI ON & ORDER

BACKGROUND

On Septenber 14, 2000, Kenneth R MFadden (the “Debtor”)
filed a petition initiating a Chapter 13 case. On the Schedul es
and Statenments required to be filed by Section 521 and Rule
1007, the Debtor indicated that: (1) he owned a residence at 5
Shafer Street, Rochester, New York (“Shafer Street”), which had
a fair market value of $60,000.00 and was subject to: (a) a
first nortgage in favor of M&T Mortgage (“M&T”) with a bal ance
of $43,049.00; (b) a second nortgage in favor of MT with a
bal ance of $6,000; and (c) a third nortgage (the “Citi
Mortgage”) in favor of Citi National Bank of West Virginia with
a bal ance of $24,695.33; (2) on or about August 4, 2000, M&T
commenced a State Court nortgage foreclosure proceeding (the
“State Court Action”); (3) he had unsecured, nonpriority debts
of $15,244.03; and (4) he had $1, 600.00 on deposit in a savings

account at ESL (the “Savings Account”).
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The Debtor’s Chapter 13 Plan (the “Plan”), dated Septenber
11, 2000, proposed to pay: (1) $260.00 biweekly to the Chapter
13 Trustee for a period of sixty (60) nonths; (2) approxi mtely
$9, 500.00 in pre-petition arrearages due on the three nortgages
on Shafer Street; and (3) a one hundred percent (100%
distribution to the unsecured creditors who filed allowed
cl ai ns.

On Novenber 20, 2000, the Court orally confirned the Pl an
and on January 11, 2001, an Order of Confirmation was entered.
The Order of Confirmation provided, in part, that: (6) “All of
t he Debtor(s) wages and property, of whatever nature and kind
and wherever |ocated, shall remain wunder the exclusive
jurisdiction of this Court; and title to all of the debtor’s
property, of whatever nature and kind and wherever |ocated is
hereby vested in the debtor during pendency of these Chapter 13

proceedi ngs pursuant to the provisions of 11 U S.C. § 1327."1

1 Section 1327. Effect of Confirmation.

(a) The provisions of a confirmed plan bind the debtor
and each creditor, whether or not the claim of such
creditor is provided for by the plan, and whether or not
such creditor has objected to, has accepted, or has
rejected the plan.

(b) Except as otherwise provided in the plan or in the

order confirnming the plan, the confirmation of a plan
vests all of the property of estate in the debtor.
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On March 6, 2001, M&T filed a Motion for Relief fromthe
Stay that: (1) alleged that Shafer Street had a value of
$46, 000. 00, based upon a current tax assessnent; and (2)
requested that MT be permtted to continue the State Court
Action. The Motion was settled by a Conditional Order entered
on April 4, 2001

On Sept enber 24, 2001, the Debtor filed an application which
requested that his Chapter 13 case be converted to a Chapter 7
case, and on Septenber 26, 2001, an Order of Conversion was
ent er ed.

On Novenber 6, 2001, the Debtor’s Chapter 7 trustee (the
“Chapter 7 Trustee”), C. Bruce Lawrence, Esq., conducted a
Section 341 Meeting of Creditors, and on Novenber 20, 2001, he
filed a Mnute Report of the Meeting which indicated that there
were assets in the estate consisting of non-exenpt cash, tax
refunds and an East man Kodak Conmpany bonus (the “Bonus”).

On January 16, 2002, an Order discharging the Debtor was

ent er ed.

(c) Except as otherwise provided in the plan or in the
order confirmng the plan, the property vesting in any
debtor under subsection (b) of this section is free and
clear of any claim or interest of any creditor provided
for by the plan.

11 U.S.C. § 1327 (2002).
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On May 17, 2002, the Chapter 7 Trustee filed a Mdtion to
Conpel the Turnover of Property of the Estate (the “Turnover
Motion”). The Motion alleged that: (1) on a nunber of occasions
the Chapter 7 Trustee had demanded of the Debtor and his
attorney that the Debtor turn over the non-exenpt property of
the estate that existed on the date of the filing of the
petition, or its value,? which consisted of: (a) three-fourths
of the Debtor’s cal endar year 2000 incone tax refunds in the
ampunt of $3,635.00; (b) three-fourths of the Debtor’s year 2000
Bonus in the anmount of $800.00; (c) the $1,600.00 on deposit in
t he Savi ngs Account;3 (2) the Debtor had failed to turn over the
amount s demanded; and (3) reasonable attorney’'s fees should be
awarded to the Chapter 7 Trustee, since in his April 24, 2002
written demand, the Chapter 7 Trustee included a notice of the

Court’s Decision & Oder in In re Pacelli, Ch. 7 Case No. 00-

20281 (WD.N.Y. 4/13/01) (“Pacelli”).*

2 The $3,535.00 value dermanded by the Chapter 7 Trustee was net of an
avai | abl e $2,500. 00 cash exenpti on.

3 Under the various Decisions of this Court, these assets were Section
541 property of the estate.

4 In Pacelli, this Court stated that Debtors may be required to pay
reasonable attorney’s fees if a trustee is required to bring a Turnover Motion
because the Debtor failed to turn over fully or partially non-exenpt assets or
their value within the time set forth in a witten notice fromthe trustee.
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On the June 19, 2002 return date of the Turnover Mtion: (1)
the Chapter 7 Trustee acknow edged that he would reduce his
demand by $1,258.00, the anmpunt that was distributed to
unsecured creditors in the Debtor’s Chapter 13 case, plus the
Chapter 13 Trustee’s conmm ssion paid on that distribution; (2)
the attorney for the Debtor advised the Chapter 7 Trustee and
the Court that the Debtor had: (a) lost Shafer Street to
foreclosure; and (b) spent the tax refunds, Bonus and anmpbunts on
deposit in the Savings Account in order to pay ordinary |iving
expenses and his paynents to the Chapter 13 Trustee under the
Pl an; and (3) the Court afforded the parties and the Chapter 13
Trustee an opportunity to nake witten subnm ssions.
In a post-hearing subm ssion, the attorney for the
Debtor asserted that the Debtor was not required to turn over
the value of the non-exenmpt assets that were property of the
estate at the tinme of the filing of the petition, because: (1)
t he Debtor was no |longer in possession of those assets, having
spent themfor ordinary |iving expenses and to make t he paynments
under his Plan; (2) the Debtor’s conversion to Chapter 7, after
he | ost Shafer Street to foreclosure, was not in bad faith; and
(3) the assets demanded by the Chapter 7 Trustee were no | onger

property of the estate in the Debtor’s converted Chapter 7 case,
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since Section 348(f)(1) provides that, in a case converted from
Chapter 13 to Chapter 7, property of the estate consists only of
that property of the estate which existed at the date of the
filing of the petition that remains in the possession of or
under the control of the Debtor on the date of conversion.?®

DI SCUSSI ON

Eaqui t abl e Consi der ati ons

In order for the Debtor to receive a discharge in the case
commenced on Septenber 14, 2000: (1) he could have conpleted his

Pl an and recei ved a di scharge under Section 1328(a), which woul d

5 Section 348(f)(1) and (2) provide that:

(f) (1) Except as provided in paragraph (2), when a case
under chapter 13 of this title is converted to a case
under anot her chapter under this title -

(A) property of the estate in the converted case shal
consist of property of the estate, as of the date of
filing of the petition, that remains in the possession
of or is under the control of the debtor on the date of
conver si on; and

(B) valuations of property and of allowed secured clains
in the chapter 13 <case shall apply in the converted
case, with allowed secured clainms reduced to the extent
that they have been paid in accordance with the chapter
13 pl an.

(2) If the debtor converts a case under chapter 13 of
his title to a case under another chapter wunder this
title in bad faith, the property in the converted case
shall consist of the property of the estate as of the
date of conversion.

11 U.S.C. § 348 (2002).
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have required him to pay a one hundred percent (100%
distribution to the unsecured creditors that filed allowed
claims, unless the Pl an were nodi fied;® (2) he could have applied
to obtain a hardship discharge under Section 1328(b), which
would have required him to satisfy the best interest of
creditors test by paying his unsecured creditors at |east the
amount denmanded by the Chapter 7 Trustee; or (3) he could have
converted his case, as he did, to a Chapter 7 case and receive
a di scharge under Section 727.

In a Chapter 7 consunmer case, the honest but unfortunate
debtor receives a discharge under Section 727 from all of his
di schargeabl e debts in exchange for surrendering to the trustee
any non-exenpt assets, which are then admnistered and

distributed to creditors.”’

6 These <clainms filed in the Chapter 13 case exceeded the anmount
dermanded by the Chapter 7 Trustee.

7 Section 521(4) provides that the Debtor shall:

(4) if a trustee is serving in the case, surrender to the
t rustee al l property of the estate and any recorded
information, including books, docunents, records, and papers,
relating to property of the estate, whether or not immunity is
granted under section 344 of this title[.]

11 U.S.C. § 521 (2002).
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Therefore, it would seemfair, equitable and consistent with
t he Bankruptcy Code that in order for the Debtor to have earned
the discharge he received on January 16, 2002, he should be
required to surrender, for adm nistration and distribution, the
val ue of the non-exenpt assets that existed at the date of the
filing of his Chapter 13 petition, |ess the anounts al ready paid
to unsecured creditors.

On the other hand: (1) perhaps because the Plan proposed to
pay a 100% di stribution to unsecured creditors, the Chapter 13
Trustee’s Report presented to the Court at the tinme of
confirmati on did not include a best interest test anal ysis based
upon the non-exenpt assets in existence at the time the Debtor
filed his petition that are now bei ng demanded by the Chapter 7
Trustee; (2) there is no evidence that, at the time of the
filing of his petition or when his Plan was confirmed, the
Debtor was advised that: (a) he could not use the non-exenpt
assets in existence at the date the Debtor filed his petition
t hat are now bei ng demanded by the Chapter 7 Trustee for |iving
expenses or Plan paynents; or (b) notwi thstanding Section
348(f) (1), if he were to convert his case to a Chapter 7 case,
he would be responsible to the Chapter 7 Trustee and the

bankruptcy estate for the value of those assets, |ess any credit

Page 8



BK. 00-22684
for payments to unsecured creditors in his Chapter 13 case; (3)
no request was made of the Court that the Confirmation Order:
(a) direct that the non-exenpt assets when received by the
Debtor be i mredi ately turned over to the Chapter 13 Trustee for
distribution to unsecured creditors; (b) direct that the val ue
of the Debtor’s non-exenpt assets be distributed to unsecured
creditors from the Debtor’s Plan paynments prior to or
simul taneously with distributions to secured and priority
creditors; or (c) as an exception to Section 1327, direct that
title to the non-exenpt assets remain with the bankruptcy estate
and that they, or their values, be turned over to the Chapter 13
Trustee for distribution in the event of a dism ssal or to the
Chapter 7 Trustee in the event of a conversion; and (4) it could
be argued that the Citi Mrtgage, even though it was treated in
the Plan as secured, based upon the Shafer Street tax
assessnment, was in fact unsecured, so that the $4, 115. 00 paid on
t he nortgage arrearages through the Plan should al so be treated
as a credit against the amount necessary to satisfy the best
interest of creditors test.

In this case, where the Debtor was not given any specific
direction as to the assets now being demanded and he used t hem
for living expenses and plan paynents, the balance of the

equities favors the Debtor
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1. Section 348

Prior to its anmendnent in 1994 (the “1994 Anendnent”),
Section 348(a) provided that the conversion of a Chapter 13 case
to a Chapter 7 case constituted an order for relief wunder
Chapter 7 as of the date of the filing of the original petition.
Therefore, prior to the 1994 Anmendnent, although there was
di sagreenent,® many courts woul d have found that the property of
the estate in the Debtor’s converted Chapter 7 case would be the
property of the estate that existed on the date the Debtor fil ed
his petition, which would include the assets demanded by the
Chapter 7 Trustee, or their val ue.

However, as correctly asserted by the attorney for the
Debt or, Section 348(f)(1), by its plain |language, elimnates the
property being demanded by the Chapter 7 Trustee as property of
the estate in the converted Chapter 7 case because it is no
| onger in the possession of or under the control of the Debtor.

It appears from the legislative history that the 1994
Amendnent was not intended to address the cash and cash-type
equi val ent property of the estate in existence at the filing of
a Chapter 13 at issue in this case, but was intended to address

a di sagreenment anong courts as to whether: (1) post-petition

8 For an excellent and thorough discussion of this disagreenent, and
the interplay between Sections 1306, 1327 and 348, See In re Fisher, 198 B.R 721
(Bankr. N.D. Illinois 1996).
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assets acquired by a Chapter 13 debtor; and (2) appreciation in
assets in existence when the Chapter 13 petition was filed due
to increases in value or the pay down of secured debt in the
Chapter 13 case, are property of the estate when a Chapter 13
case is converted to a Chapter 7 case. Nevert hel ess, the
unambi guous | anguage of the Amendnent prevents this Court from
| ooki ng behind the statute to determ ne that the assets being
demanded by the Chapter 7 Trustee, which existed at the tinme of
the filing of the petition, are property of the estate in the
converted Chapter 7 case because of the |legislative intent when

it enacted the Amendment.

CONCLUSI ON

The Turnover Mdtion is denied.

I T 1S SO ORDERED

HON. JOHN C. NI NFQ, I
CHI EF U. S. BANKRUPTCY JUDGE

Dat ed: Septenber 12, 2002
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