UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 01-24624
CHARLES V. RUSSO, JR
d/ b/ a DYNAM C AUTO SALES,
and NANCY L. RUSSO,
Debt or s. DECI SI ON & ORDER

BACKGROUND

On Decenber 3, 2001, Charles V. Russo, Jr. and Nancy L.
Russo (the “Debtors”) filed a petition initiating a Chapter 13
case. |In the Schedules and Statenents required to be filed by
Section 521 and Rul e 1007 the Debtors indicated that: (1) they
were the owners of a single famly residence at 5 WndhamHill,
Mendon, New York, which had a current market value of
$300, 000. 00 and was encunbered by a first nortgage in favor of
Chase Manhattan Mortgage Corporation (“Chase”) with a current
bal ance of $290, 000. 00 (the “Chase Mortgage”); and (2) they had
unsecured, nonpriority clainms in excess of $258, 000. 00.

A Chapter 13 Plan filed by the Debtors on January 16, 2002
provided that Chase was to be paid: (1) $87,315.00, as
arrearages on the Chase Mdirtgage, through the Plan; and (2)
$3,116. 60, as regular nmonthly nortgage paynents, outside the

pl an.
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On February 1, 2002, Chase filed a proof of claim (the
“Chase Claint) which included $106,637.18 as arrearages,
consisting of: (1) $46, 221. 24, representing twenty-six paynments
of principal and interest at $1,777.74 per nonth for the nonths
of October 1, 1999 through and including Decenmber 2001; (2)
$55, 705. 44, representing escrow advances; and (3) m scel | aneous
f ees.

On March 21, 2002, Chase filed a Motion for Relief fromthe
Stay (the “Stay Mtion”), which asserted that: (1) on May 1,
1987, the Debtors had executed a Mrtgage Note (the “Chase
Not e”) together with the Chase Mortgage; (2) the current nonthly
paynment due on the Chase Note and Mortgage was $4,908.11; and
(3) post-petition arrearages total ed $15,657.93, which included
t hese regular nonthly paynents, nonthly |ate charges of $43.10
and insufficient fund fees.

On March 25, 2002, the Debtors interposed Opposition to the
Stay Motion, which asserted that: (1) on or about June 1, 2000,
t he Debtors and Chase entered into a Forbearance Agreenent (the

“For bearance Agreenent”)! which required the Debtors to pay: (a)

1 The Forbearance Agreenment was entered into after Chase had comenced
a State Court nortgage foreclosure proceeding (the “Foreclosure Action”). The
Agreerment provided for the entry of a judgnent of foreclosure and sale that would
not be further enforced unless the Debtors were in default wunder the Forbearance
Agr eenent .
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regul ar nont hly paynents on the Chase Moirtgage of $3,116.60; and
(b) a lunmp sum paynent of $20,000.00 and additional nonthly
payments of $1,160.53 in order to repay escrow advances; and (2)
there was no explanation in the Stay Mdtion for the allegation
that the regular nonthly paynent on the Chase Note and Mortgage
was $4,908. 11.

On the April 10, 2002 return date of the Stay Motion, the
Court was advised that the matter was settled, and on May 6,
2002 the Court entered a Consent Conditional Order which
required the Debtors to pay: (1) $3,843.62 in order to cure all
post-petition arrearages through April 30, 2002; and (2) regqgul ar
nont hly post-petition nortgage paynents of $3,178.08.

On April 17, 2002, the Debtors filed an Objection to the
Chase Claim (the “Claim Objection”) which alleged that the
arrearages due on the Chase Mirtgage were $88,111.38, rather

than the $106,637.18 alleged in the Chase Claim conputed as

foll ows:

$54, 544. 91 - bal ance due under Forbearance Agreenent

$30, 449. 87 - payof f bal ance due for arrearages owed
to Chase pursuant to counsel for Chase
Bank i medi ately prior to the filing of
t he bankruptcy petition

$ 3,116.60 - Decenmber regular nonthly payment

TOTAL ARREARAGES $88, 111. 38
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On May 10, 2002, Chase interposed Opposition to the Claim
Obj ection which asserted that: (1) when the Debtors defaulted
under the Forbearance Agreenment, as specifically provided for in
the Agreenent, Chase resuned its Foreclosure Action and
scheduled a foreclosure sale for December 4, 2001; and (2)
because the Debtors had defaulted under the Forbearance
Agreenment and Chase had resuned the Foreclosure Action, Chase
was no | onger required to accept paynents under the Forbearance
Agr eenent .

At the May 15, 2002 return date of the ClaimObjection, the
parties agreed that if the Chase Mrtgage arrearages were
required by the Court to be determned by reference to the
ori ginal Chase Note and Mortgage, the arrearages set forth in
the Chase Claim were correct, whereas if the arrearages were
required to be determned by reference to the Forbearance

Agreenent, the arrearages in the Claim Objection were correct.

DI SCUSSI ON

De-accel erati on and Cure of the Chase Mortagage.

The decisions of the Courts in the Second Circuit applying
New York | aw have consistently held that if a Chapter 13 debtor
files a petition prior to the conpletion of a sale in a New York
nortgage foreclosure proceeding, even if a judgnent of
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foreclosure and sale was entered, Section 1322(b)(5)? can be
utilized to permt the debtor to de-accelerate and reinstate the
nort gage by paying: (1) the pre-petition arrearages in full as
a secured claim through the plan, along with a present val ue
factor in order to neet the requirenments of Section 1325(b)(5);
and (2) the regul ar post-petition paynents that woul d ot herw se
have been due on the nortgage prior to the debtor’s default.?3

1. Paynents Due to Chase after De-accel eration.

The Debtors defaulted twice on their obligations under the
Chase Mortgage. Their October 1999 default resulted in Chase
declaring the Chase Note and Modrtgage all due and payabl e and
conmmenci ng the Foreclosure Action. Their default wunder the
For bearance Agreenent, entered into after the Chase Note and
Mort gage had been declared all due and payabl e and a Judgnment of

Forecl osure and Sale was entered, resulted in Chase continuing

2 Section 1322(b)(5) provides that:

(b) Subject to subsections (a) and (c) of this section, the plan
may -

(5) notwithstanding paragraph (2) of this subsection, provide for
the curing of any default wthin a reasonable tinme and maintenance
of paynents while the case is pending on any unsecured claim or
secured claim on which the last payment is due after the date on
whi ch the final paynent under the plan is due[.]

11 U.S.C. § 1322(b)(5) (2002).

3 See In re Taddeo, 685 F.2d 24 (2" Cir. 1982); In re Acevedo, 26 B.R
994 (E.D.N. Y. 1982).
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the pending Foreclosure Action and scheduling a foreclosure
sal e.

The issue for the Court to determine is, once the Chase
Mortgage i s de-accel erated by a confirmed Chapter 13 plan, which
pre-default conditions do the parties return to, the paynents
due under the Forbearance Agreenent or the paynments due under
t he Chase Note and Mortgage?

| find that the post-petition paynents the Debtors are
required to make on the Chase Mirtgage in order to neet the
requi rements of Section 1322(b)(5) are those required under the
For bearance Agreenent for the follow ng reasons: (1) the paynent
obligations evidenced by the Chase Note and Mortgage were
nodi fi ed and restructured by the Forbearance Agreenent; (2) the
For bearance Agreenent provided for the repaynment of all of the
ampunt s due on the Chase Note and Mrtgage after the Debtors had
def aul ted and the Chase Note and Mortgage were declared all due
and payable, it did not sinply provide for a cure of the
arrearages over a short period of time and then a return to the
terms of the Chase Note; (3) the Chase Note required regul ar
nmont hly paynments through May 1, 2017, and the Forbearance

Agreenment restructured the then outstanding amunts due after
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default to i nclude a regular nonthly paynent4 for a period of two
hundred four nonths, also ending on May 1, 2017, the origina
maturity date; (4) Paragraph 17 of the Forbearance Agreenment
provi ded t hat nothing contained in the Agreenment coul d be deened
to anmend, change, nodify, supercede, waive or relieve the
def endants of any of the provisions of the Chase Note and
Mort gage, except as to the paynment nodifications specifically
provided for therein, clearly indicating that the paynments
required were nodified and restructured; (5) the Forbearance
Agreenent failed to include any |anguage which specifically
provi ded that upon a default under the Forbearance Agreenent the
paynments required would be those provided for under the Chase
Not e and Mort gage®, and (6) by |l etter dated Novenmber 7, 2001, the
attorneys for Chase advised the Debtors, after they had

defaulted under the Forbearance Agreenent, that the Chase

4 This paynent consisted of unpaid principal, non escrow advance
arrearages to the date of the Agreement, continuing interest at 9% and an escrow
conmponent which was subject to adjustnent based upon the current anmount s
necessary to pay taxes and insurance.

5 Even though workout and forbearance agreenents are traditionally
drafted at least in part in anticipation of a possible bankruptcy proceeding, the
For bearance Agreerment did not, as it could have, address the parties’ intentions

and agreenents in the event that there was a Chapter 13 petition filed before a
foreclosure sale and the de-acceleration provisions of Section 1322(b)(5) becane
appl i cabl e. The only contingency specifically provided for in the Forbearance
Agreement in the event of a default was the continuation of the Foreclosure
Acti on.
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Mortgage | oan could be reinstated by paying certain attorney’s
fees and the seven unpaid nmonthly paynments then due under the
For bearance Agreenent rather than the anounts that would have

been due under the Chase Not e.

CONCLUSI ON

The Claim Objection is sustained. The Chase Mbrtgage
arrearages to be included in the Debtors’ plan are $88, 111. 38
and the post-petition nmonthly paynents to be paid on the Chase

Mort gage are those provided for in the Forbearance Agreenent.

I T 1S SO ORDERED

HON. JOHN C. NI NFO, 11
CHI EF U. S. BANKRUPTCY JUDGE

Dat ed: June 21, 2002
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