UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 02-20110
SHEPARD NI LES, | NC.,

Debt or . DECI SI ON & ORDER

BACKGROUND

On January 11, 2002, Shepard Niles, Inc. (the “Debtor”)
filed a petition initiating a liquidating Chapter 11 case.

On April 23, 2002, Benton Foundry, Inc. (“Benton Foundry”)
filed a secured proof of claim (the “Benton Foundry Clain),
whi ch asserted that: (1) the basis of its Claimwas for goods
sold; (2) the debt was incurred between October 16, 2001 and
January 4, 2002; (3) the anmount of the Claim was $27, 126. 68,
which did not include interest or any additional charges; and
(4) the Claimwas secured by patterns and core boxes having a
val ue of $125,300.00, as the result of a grant of a security
interest for all wunpaid obligations in all: (a) castings
supplied by Benton Foundry to the Debtor; and (b) patterns,
tool i ng and ot her property owned by the Debtor in the possession
of Benton Foundry, which grant was allegedly contained in the
general conditions to the quotations subm tted by Benton Foundry
to the Debtor in connection with the Debtor’s initial orders for

various castings (a “Benton Quotation”).



BK. 02-20110

On March 8, 2002, the Court approved the sale of
substantially all of the Debtor’s assets, including patterns and
core boxes in the possession of Benton Foundry, and, thereafter,
approved the Debtor’s liquidating plan which specifically
provi ded t hat Benton Foundry would be paid in full to the extent
of the val ue of any perfected and unavoidable lien it had on the
patterns and core boxes.

On August 27, 2002, the Debtor filed an Objection to the
Benton Foundry Claim (the “Objection”), which asserted that
Bent on Foundry did not have a perfected security interest under
the Uniform Comrercial Code (the “UCC’) in either the patterns
or core boxes because the Debtor never executed a witten
security agreenent that granted Benton Foundry a security
interest in such property, or otherwi se authenticated or
ratified such a security agreenent or interest. Specifically,
the Objection alleged that: (1) Benton Foundry had not produced
any signed Benton Quotation that included the general conditions
referred to in the Benton Foundry Claim (2) the Debtor had not
signed or authenticated any other conbinati on of docunments that
could be found by the Court to be the security agreenent
required by the UCC, and (3) there was insufficient evidence,

witten or otherwise, that the specific sales transactions
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covered by the Benton Foundry Clai mwere subject to the general
conditions referred to in the Benton Foundry Claim The
Obj ection further asserted that Benton Foundry did not have an
artisan’s lien on the patterns or core boxes because: (1) there
was no specific agreenment between Benton Foundry and the Debt or
that any repairs, nodifications or enhancenents nade by Benton
Foundry to any patterns or core boxes would be separately
conpensated for; and (2) under Pennsylvania |law, any artisan’s
lien which Benton Foundry m ght have on the patterns and core
boxes would be only for the value of any enhancenments to the
patterns and core boxes that resulted from any repairs or
nodi fications, not for the unpaid anounts due for castings
produced with the patterns and core boxes, as clainmed in the

Bent on Foundry Cl ai m

DI SCUSSI ON

Evi denti ary Hearing

At the November 6, 2002 hearing on the Objection, the
attorneys for both parties indicated that they did not w sh an
evidentiary hearing to further devel op any evidence, and that
the parties would rely on the pleadings, the oral argunment at
t he hearing and any post-hearing subm ssions.
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1. Perfected Unavoi dable Security | nterest
Under the New York Uniform Conmmercial Code

In In re Lanzatella, 254 B.R 84 (Bankr. WD.N Y. 2000)
(“Lanzatella”) and Col onial Transport Products Co., Inc., vs.
Ro- An I ndustri es Corporation, Chapter 11 Case No. 899-90170-478,
AP No. 800-8112-478 (E.D.N.Y. February 12, 2001) (“Coloni al
Transport”), this Court addressed the need for a creditor to
denonstrate that it had a security interest which had been both
properly created and properly perfected in order to have
priority over the interest of a trustee or debtor-in-possession

with the status of a “perfect lien creditor” under Section 544.

As in Lanzatella and Colonial Transport, the docunents

of fered by Benton Foundry do not satisfy the requirenents of New
York or Pennsylvania law so as to permt this Court to find that
it had a security interest in the patterns and core boxes owned
by the Debtor for the follow ng reasons: (1) none of the Benton
Quot ati ons produced by Benton Foundry that it has all eged nade
all of its transactions with the Debtor subject to the genera

conditions contained on the back, were signed on behalf of the
Debtor; (2) even if any original Benton Quotations had been

signed by the Debtor, because of the | anguage cont ai ned t herein,
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t hose quotations and any resulting security interest and lien
coul d reasonably be interpreted to apply only to the specific
transaction or transactions covered by that quotation, not to
any subsequent transactions which would have required the
execution of additional quotations for there to be a further
security interest and lien; (3) Benton Foundry produced no
signed Benton Quotations for the specific sales transactions
covered by the Benton Foundry Claim (4) except for some bills
of | adi ng which were signed on behalf of the Debtor, none of the
paperwork for the specific sales transactions covered by the
Benton Foundry Claimreferred to the general conditions or any
security agreenent or lien; (5) in this Court’s opinion, the
bills of l|ading produced by Benton Foundry were only receipted
for by soneone at the Debtor to indicate that the shipnment was
received in good condition, and Benton Foundry has produced no
evidence to indicate that the individual receipting for the
goods: (a) was an authorized representative of the Debtor for
t he purpose of binding the conpany to the general conditions;?
or (b) knew what the general provisions provided for, or that he

or she was signing other than to indicate that the shipnment was

1 The quotations were to be signed specifically by an authorized
representative of the purchaser, whose title was to be |isted.
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received in good condition; and (6) as in Lanzatella and
Col oni al Transport, when all of the docunments produced by Bent on
Foundry are read together, they do not, in this Court’s opinion,
satisfy the requirenment of New York UCC Section 9-203(a)(3)(A)
or Pennsylvania Statute 13 Pa.C S. A Section 9203, that the
Debt or has authenticated a security agreenent that provides a

description of the collateral.?

2 Section 9-203. Attachments and Enforceability of Security Interest;
Proceeds; Supporting Obligations; Fornal Requisites

(a) Attachment . A security interest attaches to
col | at eral when it becones enforceable against t he
debt or with respect to the collateral, unl ess an

agreenent expressly postpones the time of attachnent.

(b) Enforceability. Except as otherwise provided in
subsections (c) through (i), a security interest is
enforceable against the debtor and third parties wth
respect to the collateral only if:

(1) value has been given;

(2) the debtor has rights in the collateral or
the power to transfer rights in the collateral to
a secured party; and

(3) one of the followi ng conditions is met:

(A) the debtor has authenticated a security
agreenent that provides a description of
t he col | ateral and, if t he security
i nterest covers ti nber to be cut, a
description of the | and concerned;

(B) the collateral is not a certificated
security and is in the possession of the
secured party under Section 9-313 pursuant
to the debtor’s security agreenent;
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[11. Artisan’s Lien

Based upon the evidence presented, Benton Foundry has not
met its burden to denonstrate that it has an artisan’s |ien on
any of the patterns and core boxes in its possession for the
following reasons: (1) although Benton Foundry has provided
detail as to the repairs, nodifications and enhancenents it nmade
to the patterns and core boxes, it has provided the Court with
insufficient information as to: (a) exactly when the repairs,
modi fi cations or enhancenents were nade; (b) whether they were
m nor, routine or otherw se expected to be made in the industry
wi t hout conpensation; (c) what the cost to nake themwas; or (d)
what the enhanced value to the particular pattern or core box
coul d reasonably be; (2) Benton Foundry has provi ded no evi dence
that the Debtor had agreed that Benton Foundry would be

separately conpensated for any repairs, nodifications or

(O t he col I ateral is a certificated
security in regi stered form and t he
security certificate has been delivered to
t he secured party under Section 8-301
pur suant to t he debtor’s security
agr eenent; or

(D) the collateral is deposit accounts,
el ectronic chattel paper, i nvest nent
property, or letter-of-credit rights, and

the secured party has control under Section
9-104, 9-105, 9-106, or 9-107 pursuant to
the debtor’s security agreenent.

New Yor k Uniform Commercial Code 8 9-203 (2002). See also Pa.C.S. A § 9203.
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enhancenents that it made to the patterns or core boxes, either
in general, or in connection with any particular repair,
nodi fi cati on or enhancenent, See In re Herman Hassinger, Inc.,
41 B. R 787 (Bankr. E.D.Pa. 1984); (3) since there was no supply
agreenent entered into between Benton Foundry and the Debtor,
Bent on Foundry coul d only have expected to be conpensated, if at
all, for any repairs, nodifications or enhancenents from any
t hen-exi sting confirmed order, so that to the extent that Benton
Foundry used repaired, nodified or enhanced patterns or core
boxes to produce goods which were delivered to the Debtor and
fully paid for, even any inferred right to conpensati on may have
been fully satisfied; and (4) even if this Court were to find
t hat Benton Foundry had an artisan’s lien, it would limt the
lien to the denonstrated value® of the enhancement to the
patterns and core boxes, and would not extend the lien to the
unpai d anount for goods produced with the repaired, nodified or
enhanced patterns or core boxes, especially if there was
absolutely no reasonabl e rel ati onship between: (a) the costs to
make the repairs, nodifications or enhancenments or their

enhanced value to the patterns and core boxes; and (b) the

3 As indicated above, Benton Foundry has provided absolutely no
evidence of value enhancenment from which this or any Court could make a finding
of val ue.
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unpai d bal ances due for the goods produced. See Hunter v.

Chal I i nor - Dunker Co., 50 Pa.Super. 617, 619 (1912).

| V. Attorney’'s Fees

Inits response to the Objection, based once agai n upon the
assertion that general conditions were applicable to the sales
transacti ons covered by the Benton Foundry Cl ai m Benton Foundry
has sought to anmend its Claim to include attorney’'s fees
incurred in connection with the Claim Any attorney’s fees
i ncurred by Benton Foundry are not recoverabl e under Section 506
or otherw se, because Benton Foundry has failed to produce any
Benton Quotation signed by an authorized representative of the

Debt or .

CONCLUSI ON

The Benton Foundry Claimis found to be an unsecured non-
priority claimin the amount of $27,126. 68. Any funds being
held in escrow to pay Benton Foundry as a secured creditor can
be rel eased and otherwi se utilized and distributed in accordance
with the confirnmed plan. Benton Foundry shall inmmediately
surrender the patterns and core boxes to the purchaser of those

assets.

Page 9



BK. 02-20110

I T 1S SO ORDERED

HON. JOHN C. NI NFO, 11
CHI EF U. S. BANKRUPTCY JUDGE

Dat ed: January 7, 2003
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