UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 01-23919

RI CHARD C. CURTI SS,

Debt or . DECI SI ON & ORDER

BACKGROUND

On Cct ober 12, 2001, Richard C. Curtiss (the “Debtor”) filed
a petition initiating a Chapter 13 case. On the Schedul es and
Statenents required to be filed by Section 521 and Rule 1007,
t he Debtor indicated that: (1) he was the owner of three
parcels of real property, as follows: (a) 219.3 acres of | and at
8397 Pardee Holl ow Road (the “Main Farni), inproved by various
structures, including a farm house on a one acre lot (the
“Farmhouse”) and a dairy barn; and (b) a 150 x 275 foot |ot at
8393 Pardee Holl ow Road inproved by a 1957 manufactured hone
(the “Trailer Lot”); (2) the Main Farm had a current market
val ue of $134,000.00; (3) the Trailer Lot had a current market
val ue of $10,500.00; (4) John Schumacher (“Schumacher”) | eased
110 acres of the Main Farm on an oral year-to-year |ease at an
annual rental of $4,500.00; (5) he was indebted to the U S.D. A
Farm Servi ce Agency (the “FSA’) in the ampbunt of $239, 395. 00;
(6) his indebtedness to the FSA was secured by a first nortgage

on the Main Farm and a lien on various itenms of farm equipnment
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(the “Farm Equi pment”), which he alleged had a current fair
mar ket val ue of $13,325.00; (7) there were various judgnments and
outstandi ng real estate taxes that were |iens against the Miin
Farm and the Trailer Lot; (8) the United States of Anerica on
behal f of the FSA (the “Governnent”) had comenced a nortgage
forecl osure proceeding (the “Foreclosure Action”) for the Main
Farm in the United States District Court for the Western
District of New York (the “District Court”), in which a judgnent
of foreclosure and sale (the “Forecl osure Judgnent”) had been
entered and a sal e scheduled for a date after the filing of the
Debtor’s petition; (9) the Debtor’s net nonthly income was
$2,639.00, consisting of net wages of $1,531.00 and rental
income of $1,108.00, and his current nmonthly expenses were
$1,219.00, resulting in net nonthly disposable incone of
$1,420.00; and (10) he had a lawsuit pending against the
Governnment for a drug overdose.

The Debtor’s proposed Chapter 13 plan (the “Plan”), filed
with his petition, provided in part that: (1) he woul d make two
(2) nonthly paynments of $750.00 to the Trustee, and then nonthly
payments of $1,400.00 for fifty-eight (58) nonths; (2) fromthe
mont hly paynments there would be paid: (a) Chapter 13 Trustee’'s

fees; (b) an attorney’'s fee in the anmount of $2,000.00; (c)
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$2,118.00 in outstanding real estate taxes; (d) $66,020.00 to
the FSA; (e) nomi nal anounts to judgnment creditors on their
liens; and (f) an estimted four percent (4% pro rata
distribution to unsecured creditors, including the deficiencies
owed to the judgnment creditors; and (3) by the end of the Pl an,
the Debtor would refinance the balance then due on the FSA
al l owed secured cl ai mof $147,325.00 (the conbined alleged fair
mar ket val ues of the Main Farm and t he Farm Equi pnent), which he
estimted woul d be $118, 981. 00.

On Novenber 8, 2001, the Government filed a Mtion for
Relief fromthe Stay (the “Stay Motion”) provided for by Section
362 (the “Stay”). The Stay Mdtion alleged that: (1) the Debtor
had obtained thirteen (13) different |loans fromthe FSA over the
period from July 25, 1972 through February 23, 1990 (the “FSA
Loans”), which were secured by the Main Farm and the Farm
Equi pnent; (2) the FSA had not received any paynents on the FSA
Loans since 1990; (3) in July 2001, the Governnent paid real
estate taxes of $51,789.08 after the Debtor had failed to pay
his real estate taxes on the Main Farm for seven years; (4) the
$1,108.00 nonthly rental income scheduled by the Debtor was
estimated, and, in part, speculative, because it projected a

$500. 00 nmonthly rent for the Farmhouse that was not currently
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rented; (5) under the Foreclosure Judgnent the Debtor’s right of
redenpti on expired on August 27, 2001; (6) crim nal proceedings
had been commenced against the Debtor in the District Court
based upon threats he had nmde against the Secretary of
Agriculture and others; (7) on July 26, 2001, the District Court
i ssued an Order inthe crimnal proceeding limting the Debtor’s
ability to reenter the Main Farm (the “District Court Order”);
(8) the Stay should be term nated to allow the Governnment to
enforce the Forecl osure Judgnent, because: (a) the Debtor had no
equity in the Main Farm and (b) the Farm was not necessary to
an effective reorgani zation, since there was no reasonable
i kel'i hood that the Debtor could successfully reorganize; and
(9) any interest of the Debtor or the bankruptcy estate in the
Mai n Farm shoul d be abandoned.

I n a Menorandum of Law submtted with the Stay Motion, the
Governnment further asserted that: (1) upon information and
belief, the Debtor’s income was |ess than he had schedul ed,
particul arly since a substantial conponent of the rental incone
was specul ative; (2) the Debtor’s expenses did not include any
ampunts for insurance and nmaintenance on the Main Farm (3)
because the Debtor’s access to the Main Farmwas limted by the

District Court Order, the expense of maintenance woul d not be
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nom nal; and (4) the prospects for the Debtor to be able to
refinance his real property at or before the term nation of his
five-year Plan was extrenely specul ative, given that: (a) he had
no equity in the property; (b) he had not made nortgage paynents
in over ten years; (c) he had not nmade real estate tax paynents
in over seven years; (d) his income was not regular; and (e) the
District Court Order limted his access to the Main Farm

On Novenber 13, 2001, the Debtor filed an Affidavit (the
“Opposition Affidavit”) which alleged that: (1) he worked
“approxi mately an average of sixty-five hours per week” from
April through Novenmber as a farmhand, and received a net incone
of $353.40 per week, or $1,531.00 per nonth; (2) between
Decenmber 1 and March 31, he sold firewood and did odd jobs that
allowed himto maintain the same nonthly earned net incone; (3)
he had fil ed Chapter 13 to stop the foreclosure sale on the Main
Farm and save the Farm that had been in his famly for over
thirty years; (4) it was his understanding that when he filed
his Chapter 13 petition that, notw thstanding the District Court
Order, he would have unrestricted access to the Main Farm (5)
Schumacher had indicated to himthat he wi shed to rent sone of
the barns on the Main Farm at an additional annual rent of

$1, 000. 00; (6) he believed that he could rent the Farnmhouse for
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at least $500.00 per nonth; (7) despite his protracted
litigation and differences with the FSA, he had not previously
filed Chapter 13 because no one had ever advised him of his
ri ghts and potential renedi es under Chapter 13; (8) he believed
that: (a) over the five-year term of the Plan the Min Farm
woul d appreciate in value; and (b) he could refinance his real
property for the approxi mately $118, 000. 00 bal ance t hat woul d be
due the FSA at the term nation of the Plan; (9) the Main Farm
was now insured; (10) he had received a verbal comm tnent from
a bank to | oan him $110, 000. 00, to be secured by a first lien on
his real property, which he could close on if the FSA woul d
accept $100,000.00 in full satisfaction of the FSA Loans; (11)
he wi shed to begin farm ng again, so he wanted to retain the
Farm Equi pnent and pay its value to the FSA through the Pl an.
At a November 19, 2001 hearing on the Stay Mdtion, the Court
schedul ed the matters of the Confirmation of the Debtor’s Plan
and the Stay Mdtion for an Evidentiary Hearing on Decenber 4,
2001 (the “Hearing”). At that time, the Court assumed that the
Debt or woul d appear at his schedul ed Novenber 26, 2001 Section
341 Meeting, so that the Chapter 13 Trustee (the “Trustee”)
could: (1) exam ne the Debtor concerning his financial affairs

and the feasibility and confirmability of the Plan; and (2) be
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prepared to make a recommendation to the Court regarding
confirmation at the Hearing.!?

On Decenber 3, 2001, the Court received a letter fromthe
Debt or regardi ng the Hearing, which stated in part that: “I have
for 6 nonths tried to get transcripts of hearings dated 3-15-00,
4-3-01 - 7-3-01 - 7-23-01 and 7-26-01 for this hearing on
Decenmber 4, 2001. These hearings are needed because they show
my drug[g]ling by US. Attorney Christopher Taffe at 1500%
overdose to silence nme on some nurders he and others at the
Federal Building are involved in.”

On Decenber 4, 2001, the Court conducted a hearing on the
Confirmation of the Debtor’s Plan and the Stay Mtion, at which
the Debtor testified. After the Court: (1) heard the testinony
of the Debtor; (2) observed the Debtor’s deneanor and assessed
his credibility; (3) reviewed the Exhibits admtted into
evi dence; and (4) heard the recommendati on of the Trustee that
he did not believe that the Plan was feasible, as required by

Section 1325(a)(6)? it nmade a prelimnary ruling that: (a) the

1 The Debtor failed to appear at his Section 341 |Meeting on
Novenber 26, 2001.

2 Section 1325(a) provides in part that:
(a) Except as provided in subsection (b), the court

shall confirma plan if -
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Pl an was not confirmable; (b) the Stay should be term nated to
all owthe Governnent to proceed with its Forecl osure Action; and
(c) the interests of the bankruptcy estate in the Main Farm and
t he Farm Equi prment shoul d be abandoned. The Court al so advi sed
the Debtor that it would file a Decision & Order so that he

woul d have the Court’s Decision in witing.

DI SCUSSI ON

Section 1325(a) requires the Court to make a nunber of
affirmati ve findings before it can confirma debtor’s Chapter 13

pl an. One of the nost inmportant findings is the requirenent

(3) the plan has been proposed in good faith and not by
any neans forbi dden by | aw,

(5) with respect to each allowed secured claim provided
for by the plan -

(A) the hol der of such claimhas accepted the plan;

(B) (i) the plan provides that the holder of such claim
retain the lien securing such claim and

(ii) the value, as of the effective date of the plan, of
property to be distributed under the plan on account of
such claim is not less than the allowed amunt of such
claim or

(© the debtor surrenders the property securing such
claimto such holder; and

(6) the debtor wll be able to make all paynments under
the plan and to conply with the plan.

11 U.S.C. § 1325 (2001).
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under Section 1325(a)(6), often referred to as a finding of
feasibility. This Section requires that the Court find that the
debtor will be able to nake all of the paynents required under
t he Pl an.

Since the Governnment has not accepted the Debtor’s Pl an t hat
proposes to retain the Main Farm and the Farm Equi pnment which
are the Governnent’'s collateral, the Plan nust also nmeet the
requi rements of Section 1325(a)(5)(B). In order to neet those
requi renents, the Governnent nust receive its $147,325.00
al | owed secured claimplus an appropriate present val ue factor
over the five-year term of the Plan. Accepting the Debtor’s
nunbers in the Plan, he would be required to nake each and every
mont hly paynment proposed under the Plan, close on the proposed
$118,981. 00 refinancing and pay the proceeds to the Governnent
before the term nation of the Plan.

At the conclusion of the Hearing, based upon the Debtor’s
testinony and the other evidence presented, the Trustee advised
the Court that he could not recomrend confirmation of the Plan
because it was not feasible, in that: (1) the Debtor’s incone
was in part specul ative and otherwi se not sufficiently certain
to conclude that he could make the required nonthly Plan

paynments; and (2) the Debtor’s prospects for refinancing his
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real property before the termnation of the Plan were
specul ative at best.

The Court agrees with the Trustee that the Debtor has not
met his burden to show by definitive and credi bl e evidence that
he will be able to make all of the required nonthly Plan
payments and that the necessary refinancing proceeds wll be
avai l abl e before the five-year termof the Plan expires.?3

The Court finds that the Debtor has not nmet his burden to
denonstrate that he can nake the required nonthly Plan paynents
for the following reasons: (1) the Debtor’s 1999 and 2000
Federal Income Tax Returns produced at the Hearing do not
denonstrate or confirmthat the Debtor will earn the projected
gross annual income of $28,728.00 ($2,394.00/nonth x 12 nonths
= $28,728.00), required to make the proposed nonthly paynents,
in that the Debtor’s 2000 Federal |nconme Tax Return showed t ot al
earned i ncome and unenpl oynent conpensation of only $13, 920. 00;
(2) the Debtor did not produce anyone fromhis current enpl oyer,
Rat hbun Farms, Inc. to testify as to his projected wages over
the five-year termof the Plan for the nonths of April through

Novenber, nor did he produce any other adm ssi bl e evidence from

3 See In re Fantasia, 211 B.R 420 (1%t dr. BAP 1997), and the cases
cited therein, for its conprehensive discussion of feasibility and analysis of
bal | oon payments dependent upon refinancing.
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t hat enployer to confirm his current or projected income? (3)
t he Debtor produced no credi ble evidence of his ability to earn
the required gross inconme for the nonths of Decenber through
March; (4) the evidence presented by the Debtor at the Hearing
did not support the Debtor’s allegation that he would have
regul ar nonthly rental incone of $1,108.00, inthat: (a) he did
not have Schumacher available to testify or any adm ssible
evidence from Schumacher to confirm the rent Schumacher was
payi ng hi mor woul d pay hi mover the five-year termof the Pl an,
i ncluding any additional rent for the barns on the Main Farm
(b) although the Debtor testified that he is attenpting to rent
t he Farmhouse for $650.00 per nonth, it is currently not rented,
and the $1,108.00 required nonthly rental amount is dependent
upon at |east a $500.00 per nonth rental of the Farnmhouse; and
(5) the Debtor acknow edged at the Hearing that he had not
i ncluded in his expenses an anount for insurance and mai nt enance
of the Main Farm and that if he did not have full access to the
Mai n Farm because of the District Court Order, maintenance costs

m ght be nmore than nom nal .?®

4 The Debtor did produce two checks from Rathbun Farnms, Inc. in the
anmount of $353.40, but they are not sufficient to support a finding that his
nmont hly gross wages are $2,394.00 for the period of April through Novenber.

5 This Court has no jurisdiction or authority to vacate, nmodi fy,
clarify or otherwise affect the District Court Oder, and the Debtor’s bankruptcy
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The Court al so finds that the Debtor has not net his burden
to show that he can refinance his real property for an anount
sufficient to pay the Governnent the anmounts required under
Section 1325(a)(5)(B) before the expiration of the five-year
termof the Plan for the follow ng reasons: (1) the Debtor has
not mde a paynment on the FSA Loans since 19905 (2)
notw t hst andi ng any di sputes the Debtor may have had with the
FSA regarding the FSA Loans, he did not pay the real estate
taxes on his real property for over seven years; (3) the Debtor
has a crimnal record; (4) the Debtor has a history of
di sagreenents with nortgage | enders; (5) the Debtor had a nunber
of judgnents entered against himin connection with his fornmer
farm ng operations; (6) unless he obtains relief from the
District Court Order, he will continue to have linmted access to
the Main Farm and the Farnmhouse; (7) the Debtor’s nental state
is sonewhat uncertain; and (8) the Debtor produced no evidence
what soever to confirm the alleged $110,000.00 nortgage

comm tment for his real property. In the Court’s experience,

filing has no affect on that Order.

6 At the Hearing the Debtor testified that he had not nade a paynent
on the FSA Loans since 1990 because representatives of the FSA had told him not
to make a paynent since if he and all other farmers paid off their farm |oans,
the President of the United States would disband the FSA and everyone would |ose
their jobs.
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t he conbi nation of these facts and circunmstances would make it
extrenmely difficult, if not inpossible, for the Debtor to
refinance his real property, especially when he was also in a
Chapter 13 proceedi ng.

In view of the Debtor’s: (1) speculative and uncertain
i ncome where the evidence does not indicate that he can nmake the
required nont hly Pl an paynents; (2) expenses, which appear to be
understated; and (3) speculative and uncertain prospects for
refinancing his real property before the termnation of the
Plan, which is necessary so that the Plan can neet the
requi rements of Section 1325(a)(5)(B), the Court finds that the
Pl an does not neet the requirenents of Section 1325(a)(6), and,
therefore, is not confirmable.

Since the Debtor has no equity in the Main Farmand the Main
Farm is not necessary to an effective reorganization, because
the Debtor’s Plan is not confirmble, the Governnment has net its

burden under Section 362(d)(2)’ to obtain relief fromthe Stay.

7 Section 362(d)(2) provides that:

(d) On request of a party in interest and after notice
and a hearing, the court shall grant relief from the
stay provided under subsection (a) of this section, such
as by termnating, annulling, nodifying, or conditioning
such stay -

(2) with respect to a stay of an act against property
under subsection (a) of this section if -
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I n addi tion, since the Debtor and hi s bankruptcy estate have
no equity in the Main Farmor the Farm Equi pnent, such property
shoul d be abandoned so that the Governnment can proceed with its
Forecl osure Action on the Main Farmand can enforce its security

interest in the Farm Equi pnent.

CONCLUSI ON

The Stay provided for by Section 362 is term nated so that
t he Governnent can proceed with its Forecl osure Action on the
Main Farm and enforce its rights as a secured creditor of the
Farm Equi pment. The interests of the estate in the Main Farm
and the Farm Equi pment are hereby deemed abandoned pursuant to

Section 554.

I T 1S SO ORDERED

HON. JOHN C. NI NFO, 11

(A) the debtor does not have an equity in such property;
and

(B) such property is not necessary to an effective
reorgani zation[.]

11 U.S.C. § 362(d) (2001).
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CHI EF U. S. BANKRUPTCY JUDGE

Dat ed: Decenber 14, 2001
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