UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 01-24426

NORMAN E. ELLERSI CK and
BEATRI CE ELLERSI CK,

Debt ors. DECI SI ON & ORDER

BACKGROUND

On Novenber 19, 2001, a voluntary petition was filed on
behal f of Norman Earl Ellersick and Beatrice Jane Ellersick (the
“Debtors”) in an attenpt to initiate a voluntary Chapter 7 case.
The petition was signed on behalf of each of the Debtors by
Gerald D. Ellersick, as power of attorney, and it included
copies of New York Individual Statutory Short Form Durable
General Powers of Attorney, executed by each of the Debtors on
Novenmber 5, 2001, pursuant to New York General Obligations Law,
Article 5, Title 15, Sections 5-1502(a) through 5-1503 (the
“Power of Attorney General Obligations Law’). Each of the
powers of attorney authorized Gerald D. Ellersick to act as an
attorney-in-fact in connection wth various transactions,

including “claims and litigation matters” and “all other
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matters,” but they did not specifically authorize himto file a
bankruptcy petition.?

On January 11, 2002, the Debtors’ Trustee (the “Trustee”)
filed a notion to dismss the Debtors’ case (the “Disni ssa
Motion”) which alleged that: (1) neither of the powers of
attorney executed by the Debtors specifically authorized Gerald
D. Ellersick to file a petition in bankruptcy; (2) the Power of
Att or ney Gener al Cbl i gati ons Law set forth specific
constructions for the various categories of transacti ons covered
by the Statute and i ncluded on the Short Form Power of Attorney
as utilized by the Debtors, and none of those constructions
included the specific power or authorization to file a
bankruptcy petition; and (3) although the schedules filed on
behal f of the Debtors showed unsecured claims in the face anmount
of $49,594.56, the Debtors’ gross nonthly inconme of $2,666.89
was from the receipt of exenmpt pension and social security
paynents, and their only non-exenpt asset was an autonobile
val ued at $9, 262. 00 which had a lien against it for in excess of

$14, 000. 00.

1 The powers set forth in the Power of Attorney General oligations Law
are not exhaustive, so that an attorney-in-fact can be authorized to file a
bankruptcy petition for an individual.
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On the February 13, 2002 return date of the Dism ssal
Motion, the Trustee advised the Court that Beatrice Ellersick,
who had been in a nursing honme at the time of the filing of the
voluntary petition, had since passed away, and that even though
there was |ife insurance payable to Norman Ell ersi ck which would
be property of the estate to be adm nistered for the benefit of
creditors if the Court did not grant the Dism ssal Mtion, he
was not wi thdrawing the Motion because he believed that the
filing of the petition was unauthorized, and the Court had no
jurisdiction.

Under st andably, as a result of these post-petition events,
neither Norman Ellersick, Gerald Ellersick nor the Debtors’

attorney interposed opposition to the Dism ssal Mtion.

DI SCUSSI ON

In In re Curtis, 262 B.R 619 (Bankr. D. Vt. 2001),
Bankruptcy Judge Colleen A. Brown noted that there was a split
anong the Bankruptcy Courts as to the requisite indicia of
authority needed to allow an attorney-in-fact to comence a
bankruptcy case on behalf of a debtor. |In her decision, Judge
Brown set forth what appears to be the three principal positions

of the Bankruptcy Courts which have allowed attorney-in-fact
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petitions, along with citations to various published decisions
t hat support each view.

Courts that permt them allowattorney-in-fact filing when:
(1) the debtor subsequently ratifies the filing, preferably in
witing; (2) the witten power of attorney specifically
authorizes the filing of a bankruptcy case; or (3) the attorney-
in-fact was court appointed.

Since, neither the |anguage set forth on the power of
attorney utilized by the Debtors in this case,? nor the detail ed
constructions contained in the Power of Attorney General
Obligations Law for the various transactions described on the
power of attorney specifically authorized Gerald D. Ellersick to
file a bankruptcy case, the petition was not properly authorized
and nust be di sm ssed.

In the future, in order for a voluntary petition for an
individual to be filed by an attorney-in-fact in the Rochester
Division of the United States Bankruptcy for the Wstern
District of New York, the follow ng three requirenments nust be
met, or the Clerk of the Court is authorized to reject the

filing: (1) the debtor nust be represented by an attorney; (2)

2 The Power of Attorney General Obligations Law expressly pernmits the
use of any other or different formof power of attorney.
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the attorney-in-fact nust file an original or a copy® of a power
of attorney which specifically authorizes that attorney-in-fact
to file a bankruptcy petition on behalf of the debtor; and (3)
the attorney for the debtor or the attorney-in-fact nust file a
statenment that the power of attorney was not rescinded or

ot herwi se revoked prior to the filing of the voluntary petition.?

CONCLUSI ON

The Dism ssal Mdtion is in all respects granted, and the
petition of Norman E. Ell ersick and Beatrice Ellersick is hereby

di sm ssed wi thout the need for further Court order

I T 1S SO ORDERED

HON. JOHN C. NI NFO, 11

3 The copy must be certified, which can be attorney certified, or, in
the alternative, the filer may present the original and a copy to the derk’'s
O fice for conparison and filing of the copy.

4 Nothing in this Decision & Oder is intended to limt the rights of
the O fice of the United States Trustee or a Panel Trustee from filing a notion
to dismiss an attorney-in-fact filed case because the case cannot be properly
adm nistered in accordance with the Bankruptcy Code and Rules. For exanple, a
debtor in an attorney-in-fact case still nust testify at a Section 341 Meeting
of Creditors if required to do so by the Trustee.
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CHI EF U. S. BANKRUPTCY JUDGE

Dat ed: February 15, 2002
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