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DECI SI ON AFTER TRI AL

Thi s adversary proceeding was initiated by the Debtor,

Carole Goranson, in an effort to have her student | oan
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i ndebt edness decl ared di schargeabl e as an undue hardshi p under 11
US C 8§ 528(a)(8). The difficulty in this case arises in trying
to apply traditional "hardship" analysis to a Chapter 13 case.
The Court today rules that a debtor should neither be penalized
nor aided by the fact that some of her paynents are bei ng nade

t hrough a Chapter 13 Trustee. Proper hardship analysis requires
reference to the Chapter 7 anal ogue to the present Chapter 13
circunstances of the debtor. 1In this case, judgnent for the
Debtor is commanded by that anal ogue, together with an

application of the appropriate tests thereto.!

Fact s

The present Court respectfully disagrees with the decision
inlIn re Raisor, No. 93-41796, 1995 Bankr. LEXI S 487 (Bankr. E.D.
Tex. 1995), which holds that a student |oan hardship case is not
ripe for adjudication in a Chapter 13 case until near or at the
time of conpletion of the Chapter 13 plan. That court's
reasoning is echoed in the argunents of the Defendant in this
case and wll be addressed herein. Beyond that, it need only be
noted that the Raisor court admts of a practice of ordering
"i magi native repaynent terns based on the financial condition of
the debtor to ensure that congressional intent is not
frustrated." Raisor, 1995 Bankr. LEXI S 487, at *10. The
perceived need to wait until the conpletion of the planis
under st andabl e where the nandate of 8§ 523(a)(8) has been so
interpreted. The present Court has thusfar not agreed that
8§ 523(a)(8) may be read as if it stated that student |loans are to
be discharged "to the extent"” that they are an undue hardshi p,
and to be nondi schargeable "to the extent" that undue hardship is
not proven.
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Most of the pertinent facts in this case have been
stipulated by the parties. Plaintiff-Debtor received a
bachelor's degree in English Literature from Canisius College in
Buf fal o, New York, in 1986. |In 1986 and 1987, she attended the
State University of New York at Buffalo in hopes of obtaining a
master's degree, but for reasons not in evidence she did not
conplete the program In order to neet her educational expenses
from 1982 t hrough 1987, Debtor took out student |oans guaranteed
by the Pennsyl vani a H gher Education Assistance Agency ("PHEAA").
At the time of trial, Debtor owed over $23,000 to PHEAA as a
result of those student |oans. From 1988 until 1991, Debtor nade
de m ni mus paynents and obt ai ned several defernents of her
repaynment obligation. Although PHEAA is stayed by the pendency
of the Chapter 13 case fromcollecting its debt, interest
continues to accrue on any non-di schargeabl e student | oan debt.
The regul ar paynent on that debt would be approximately $175 per
month on a ten year schedul e.

At trial, Plaintiff testified that after |eaving
school, she applied for nunerous jobs at l|ibraries and
bookstores, but was only offered part-tine jobs. She testified
t hat nost such enployers preferred applicants with a degree in

library science and hi gher degrees than a bachel or's degree.
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Since 1985, she has worked sporadically at m ni num wage jobs, and
currently works approximately twenty hours per week as a page at
the Buffalo and Erie County Public Library. In addition, Debtor
has gai ned sone part-tinme enploynment at a local retail store
during the Christmas season. In October, 1991, Plaintiff filed a
Chapter 13 bankruptcy petition.

Plaintiff and her husband have two sons, ages three and
five. The older one is in school during the day, but the younger
one is still at home. Plaintiff stays hone to care for the three
year old while her husband is at work, as the fam |y doctor
advi sed that the child not be put in day care due to a fragile
physi cal condition resulting fromhis being born three nonths
premature. He will, however, be starting a school programin the
autuim. M. CGoranson works from4:00 p.m until 12:00 a.m as a
custons broker's clearing agent, so Plaintiff is currently only
able to work in the norning or early afternoon.

According to tax returns filed by the Debtors from 1991
t hrough 1993, the adjusted gross incone for their household
ranged from approxi mately $12,500 to slightly nore than $15, 000.
In each of those years, the Debtors also received a tax refund in
the $1,500 to $2, 000 range.

At trial, Debtor testified that their household nonthly

budget is approximately as foll ows:
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paynents of $216. 00 per nonth,

Rent $ 452.00
Tel ephone 100. 00
Food 150. 00
Cl ot hi ng 40. 00
Transportation 80. 00
Recreati on 50. 00
Aut o | nsurance 45, 00
M scel | aneous 10. 00

$ 927.00
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In addition, the Goransons nmake Chapter 13 Pl an

pay only 5% to unsecured creditors.

Di scussi on

under a 60-nmonth plan that wll

In order to prove that a student loan is an "undue

hardshi p" within the nmeaning of 8 523(a)(8), a debtor nust

satisfy the following criteria, as enunciated by the Second

Crcuit

Cor poration, 831 F.2d 395, 396 (2d Cr. 1987):

(1) that the debtor cannot maintain, based on
current income and expenses, a "mniml"
standard of [living for herself and her
dependents if forced to repay the |loans; (2)
t hat addi ti onal circunstances exist indicating
that this state of affairs is likely to
persist for a significant portion of the
repaynent period of the student | oans; and
(3) that the debtor has made good faith
efforts to repay the | oans.

in Brunner v. New York State Hi gher Education Services
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It should be noted, however, that the Brunner decision was
rendered before 8 1328(a)(2) was anended (on Novenber 5, 1990) to
specifically except education |oans fromdischarge in a Chapter
13 case, other than as provided in § 523(a)(8). It is unclear,
therefore, exactly how the Second Crcuit would intend that its
Brunner test should be applied in a Chapter 13 case.

Counsel for PHEAA argues here that because Debtor and
her husband are successfully maki ng paynents into their Chapter
13 Plan, which will end in the fall of 1996, she nust fail the
first prong of the Brunner test. In support of this argunent,
PHEAA points to Caxton v. Student Loan Marketing Association (In
re Caxton), 140 B.R 565 (Bankr. N.D. kla. 1992). |In d axton,

t he husband and wi fe Chapter 13 debtors' inconme placed them bel ow
the official poverty line. Although that al one seens to inply
that having to repay a student |oan woul d be an undue hardshi p,
the O axton court found that because the debtors were capabl e of
maki ng their nonthly paynments under their Chapter 13 plan, they
nmust be able to contribute that same amount each nonth toward the
student | oan once their obligation to nmake plan paynents
termnated. "[D]ebtors thenselves claimto have sufficient

di sposabl e inconme to support a Ch. 13 plan. . . . It appears to
this Court that, if debtors' official poverty does not prevent

t hem from proposi ng and maintaining a Ch. 13 plan, then it need
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not prevent them from payi ng HEAF' s debt afterward.” C axton
140 B. R at 5609.

The C axton court's belief that the termnation of a
Chapter 13 plan necessarily frees up inconme which a debtor could
use to repay student loans inplies that a debtor who successfully
conpl etes a Chapter 13 plan can never prove that he or she woul d
not be able to maintain a mninmum standard of living if forced to
repay the student | oan, so long as the plan paynment approxi mates
the student | oan paynent in size. At least in the Second
Crcuit, where the Brunner test is the operative standard for
student | oan dischargeability cases, use of the O axton analysis
woul d suggest that a Chapter 13 debtor who is successfully
conpl eting such a plan could never neet the first prong of the
Brunner test, and therefore could never have a student | oan
di schar ged. Wth due respect to the C axton court, the
concl usion that because a debtor can presently afford to nmake
mont hly paynments into a Chapter 13 plan, he or she can and should
continue to make such paynents indefinitely, is based on faulty
assunptions and is inharnonious with many of the policy
considerations at work in the Bankruptcy Code.

First, the Claxton argunent is at odds with the policy

of limting Chapter 13 plans to no nore than five years in
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duration. See 11 U. S.C. § 1322(d). |If one can pay $216 per
month for five years, then surely one can pay sonething
approxi mating that amount for ten years, PHEAA's argunment goes.
Congress, however, has clearly limted the duration of Chapter 13
plans to five years. Wthout a duration limt, a worthy debtor
m ght ask, "When does ny 'fresh start' start?"?2 PHEAA woul d have
the Court apply O axton such that the election to attenpt to
repay debts in whole or in part by way of Chapter 13 inures to a
debtor's detrinent. Unlike Chapter 7 debtors, Chapter 13 debtors
with student |oans would be effectively penalized for having
al ready proved a stream of incone that is supposedly
"di sposabl e. "

Additionally, in sonme cases a debtor may have
voluntarily proposed a Chapter 13 plan which causes himor her to

live below the "m ni mum standard of |iving" described in the

2ln Inre Kraft, 161 B.R 82 (Bankr. WD.N. Y. 1993), this
Court cautioned Chapter 7 debtors seeking to establish an "undue
har dshi p" discharge to select the "snapshot date" at which they
initiate the adversary proceeding wisely in light of the "post-
di scharge future.” In Chapter 13 cases, the protection of the
automatic stay extends for the life of the plan, although
di scharge does not enter until the plan is conpleted. The |ong-
lived stay in Chapter 13 cases provides relief from past
obligations that is simlar to the relief that discharge provides
in Chapter 7 cases. Consequently, the Chapter 13 counterpart to
the Kraft caveat would be for debtors to give appropriate
consideration to life under the protection of the Court.
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Brunner test for the duration of the plan in order to save their
residence, or their vehicle, or to pay tax arrears. "Feasible"
does not nean "achi evable wi thout sacrifice.”" Sonme Chapter 13
debtors endure a standard of living | ower even than that

contenpl ated by Brunner; that they manage to do so proves nothing
for Brunner purposes.

Finally, the assunption that debtors can continue to
keep maki ng pl an paynments after the plan expires is too
sinplistic. Although the termnation of the plan will free up
t hat anount of noney each nonth, the debtors may have additi onal
expenses and obligations arising at that tine. 1In fact, the
debtors may have even foreseen at the tine of confirnmation that
they could afford to pay a particular nonthly paynment for up to
three or five years, but not forever. Cars wear out. As
children grow and parents can work nore, so al so grow cl ot hing
and food costs, transportation costs, day care costs, etc.

As noted el sewhere by this Court, the difficulty of the
statute and of the second prong of the Brunner test is its
i nki ng of "undue hardship” wth an effort by the Court to
predict the future. See In re Kraft, 161 B.R at 86. That task
is challenging enough in a Chapter 7 case, in which the future is
tonmorrow, but PHEAA asks that the Court read the future that

foll ows conpletion of the plan.
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On the other hand, it is inportant to note that this is
the Debtor's Conplaint, not PHEAA's. The Debtor has chosen the
date of the "snapshot” which the Court nust exam ne for Brunner
purposes. While the Court today holds that proposal of, or a
successful conpletion of, a Chapter 13 Plan proves nothing at al
for Brunner test purposes (except, perhaps "good faith," as
descri bed below), the fact that the debtor enjoys the benefit of
the automatic stay for three to five years, and therefore may
sel ect any snapshot date during or after that tinme as the date on
whi ch to prove "undue hardship," does offer a feature not
available in a Chapter 7 -- the possibility of a budgetary "track
record.”

Al t hough that record m ght be nore devel oped toward the
end of the Chapter 13 than at the beginning, at |least there is
still the scrutiny of the Chapter 13 Trustee and the Court (and
sonetinmes other creditors) at the time of confirmation to
reinforce a debtor's clained costs of |iving.

It is a large window of tinme that the debtors have in
which to select the snapshot date. Today's holding as to PHEAA s
argunents is that the challenge to the Court at the debtor's
chosen point in a Chapter 13 case under the Brunner test is to
formul ate the Chapter 7 anal ogue to whatever is occurring in the

Chapter 13 case. To do otherwi se would be to penalize a debtor
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for electing Chapter 13 over Chapter 7.

In Caxton, as here, the nonthly paynents being made to
the Chapter 13 Trustee were (at the time of inquiry) principally
car paynents,?® and yet the C axton Court inexplicably considered
such paynents to be "projected disposable incone.” |If the
present case were a Chapter 7 case, the Debtors woul d be paying
their car loan directly, rather than through the Chapter 13
Trustee, and even PHEAA would not |ikely deny the debtors the
very same $156.75 to preserve the sane neans of transportation
t hat PHEAA suggests is a "di sposabl e" expense in Chapter 13.

In sum these Debtors' Plan is not driven by the
proj ected di sposable incone test. It is driven by the anount
needed to save the 1989 Dodge Colt and certain ordinary househol d

goods. |If the Debtors could pay for these outside the Plan* and

30Over the course of the three to five year life of a typica
Chapter 13 plan, the different groups of creditors are paid at
different points in time -- first secured creditors, then
priority creditors (such as tax clains), then non-priority (so-
call ed "general ") unsecured creditors.

Currently, out of the CGoransons' $216.00 per nonth Pl an
paynents, approximately $156.75 represents car paynents.
Addi tionally, for reasons unknown to the Court, Debtors have
failed to nmake a 8 522(f) notion to avoid a nonpossessory,
nonpur chase-noney security interest in exenpt househol d goods
held by I TT Financial Services, resulting in an additional $51.04
per nonth distribution to that secured claim

“This woul d require forgoing any strip-down of the car
| ender's secured claimunder 8§ 506(a) and 8§ 1322(b). Here, the
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propose a plan driven only by projected di sposable incone, the
anount paid to unsecured creditors would be mnimal. 1In a
Chapter 7, it would be clear that these Debtors are |iving near
the poverty level, and cannot afford to nmake substantial nonthly
education | oan paynents and yet maintain a "mnimal" standard of
l'iving.

In Brunner test terns, therefore, the first prong has
been net. This is not changed by the fact that PHEAA is now
offering to accept nmuch-reduced paynents, under its "Fair and
Affordable Program™ Unless it is willing to reduce the
princi pal anount of the debt to whatever it receives after the
Debtor pays a "fair and affordabl e" amount for a reasonabl e
period of time and di scharge the rest, PHEAA cannot raise the
first-prong hurdl e higher and higher for the Debtor by offering
to take smaller and smaller paynents.

The second prong of the Brunner test is also satisfied
here. Although the Debtor's useable skills, fromall sources

i ncl udi ng her education,® mght enable her at some point in the

Debtors will pay only $4,025.00, plus 9% as a present val ue
factor and 5% on the unsecured deficiency, for the car, rather
than the full | oan bal ance ($8,093.67 on the petition date) plus
13.5% interest at the contract rate.

See Kraft to the effect that the Brunner test does not
permt a debtor tolimt her job search to jobs in her chosen
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future to obtain enploynent at nore than m ni rum wage, and
although it will soon be possible for her to put both her
children in school and day-care prograns or otherw se to seek
full-time enploynent, a change in this Debtor's ability to repay
her student loans is not a realistic |likelihood over the next
several years. These Debtors are living near the official
poverty |level and are subsisting below it in many respects in
order to preserve their car and to send their pre-schoolers to a
church school.® Wen Ms. Goranson obtains full-tinme enpl oynent,
sone hardshi ps m ght be | essened, but not to the point at which
the repaynment obligation would not be an "undue" hardship. This
i s because as her gross annual income goes from approxi mately
$4,500 to perhaps even $10,000 or nore at full-tine enpl oynent,
other costs of this famly's living will necessarily increase,
like child care, clothing, and food. O her costs also likely to

increase are transportation, rent, utilities, and health care

field. Here the Debtor has obtai ned enploynent in her field and
has no skills that would qualify her for higher paying enpl oynent
outside her field. She is "fully enployed” to the extent that
her famly circunstances permt, and it turns out that enploynent
in her field is no better or worse than enpl oynent outside her
field.

5They el ect to subsist on $150 per nonth for food (for the
famly of four) so that they nay devote a bit nore than $100 per
month to church school tuition for the two children
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treatnents and prophyl axes (eye exans, eyegl asses, dental care,
i mmuni zations, and other office visits, e.g.).

This is not a case of a debtor and famly about to
energe fromthe burdensone years of a Chapter 13 plan into a nore
confortable situation. It is a case of a famly that will enjoy
sonme increased incone, but also will bear the expense of toddlers
becom ng school children, then pre-teens, and teenagers, etc.

Even if M. Goranson's pay could be expected to
i ncrease noderately at the sane tine that Ms. Goranson's doubl es,
this famly can only hope to nove from near poverty to a sonmewhat
less dire proximty to that position.

As to the third prong of the Brunner test, good faith
has been denonstrated by the anmount of tinme el apsed since the
| oans first becane due until the filing for Chapter 13 relief;
the Debtor's pursuit of defernments; the length of tine the Debtor

| abored in Chapter 13 before seeking discharge of these debts;”’

'"As di scussed above, the three to five year life of a
Chapter 13 plan is a |large wi ndow of opportunity for a debtor to
elect to try to prove undue hardship. The nature of § 523(a)(8)
and of the Brunner test is to directly correlate the relief
obt ai nabl e by the debtor with how pathetic and hopel ess she can

denmonstrate her circunstances to be. |In sone cases a debtor's
prospects so i nprove over the course of three to five years as to
j eopardi ze a showi ng of "undue hardship." |In others, the
circunst ances deteriorate or nodulate. In sone instances, a

decision to wait before filing the conplaint m ght be consistent
with "good faith," and that appears to the Court to be the case
her e.
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the fact that the failure to make nore than m ni mal paynents on
the student |oans prior to bankruptcy was a consequence of an
inability to afford paynents, rather than of irresponsible
choices, high living, or a manifest effort to take the easy way
out; the Debtor's diligent effort to obtain part-tinme enpl oynent
(whi ch she obtained); a good-faith reason currently to limt her
enpl oynent to part-tinme enploynent; the fact that the Debtors
Plan is a maxi mum duration plan (60 nonths); and the fact that
this Chapter 13 Plan is, by any neasure, these Debtors' best
effort.

Al'l three prongs of Brunner having been satisfied, the
Clerk is directed to enter judgnent as follows: "Any order of
di scharge entered in favor of Carole Goranson in this bankruptcy
case shall discharge any then unpaid bal ance of her obligation to
Def endant Pennsyl vani a H gher Educati on Assi stance Agency."

SO ORDERED

Dat ed: Buf f al o, New Yor k
May 26, 1995

U. S. B. J.
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