UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re: DECI SI ON & ORDER

LEAST CHEVROLET | NC. , CASE NO. 01-24200
Debt or .

In re:

LEAST FORD | NC. , CASE NO. 01-24206
Debt or .

In re:

LEAST CHRYSLER PLYMOUTH DODGE, | NC.

d/ b/a LEAST CHRYSLER DODGE JEEP, CASE NO. 01-24207
Debt or .
BACKGROUND
On  Novenber 2, 2001, Least Chevrolet, |Inc. ("“Least

Chevrolet”), which operates a Chevrolet franchise in Livonia
New York, filed a petition initiating a Chapter 11 case.

On Novenber 5, 2001, Least Ford, Inc. (“Least Ford”), which
operates a Ford and Mercury franchise in Geneseo, New York,
filed a petition initiating a Chapter 11 case.

On Novenber 5, 2001, Least Chrysler Plynmouth Dodge, |Inc.

d/b/a Least Chrysler Dodge Jeep (“Least Chrysler”), which
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operates a Chrysler, Dodge and Jeep franchise in Geneseo, New
York, filed a petition initiating a Chapter 11 case.

On the dates of the filing of their respective petitions,
each of the Debtors filed a Chapter 11 Plan, wthout a
Di scl osure Statenent, which essentially provided for the
deal ershi ps to continue to operate until such tinme as they could
be sold to third party buyers.

Least Chevrolet has acknow edged that General Modtors
Acceptance Corporation (“GMAC') holds a blanket security
interest and lien on all of its tangible personal property
assets and on its intangible dealership franchise (the
“Chevrol et Franchise”). GMAC has all eged, and Least Chevrol et
has not denied, that prior to the filing of its bankruptcy
petition, Least Chevrolet had sold vehicles “out of trust” in
that it had sold vehicles w thout paying GVMAC the floor plan
i ndebt edness due agai nst that particular vehicle. |In addition,
GVMAC has alleged that Least Chevrolet had provided it with
falsified reports concerning | eased and denonstrati on vehi cl es.

Least Ford and Least Chrysler have each acknow edged t hat
Ford Motor Credit Conpany (“Ford Credit”) holds a bl anket

security interest and lien on all of their tangible personal
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property assets and on their respective intangible deal ership
franchi ses (the “Ford Franchise” and the “Chrysler Franchise”).
Ford Credit has alleged, and the respective Debtors have not
deni ed, that prior to the filing of their petitions, Least Ford
and Least Chrysler had sold vehicles “out of trust.”

On Novenber 9, 2001, each of the Debtors filed an enmergency
nmotion for |eave to pay: (1) pre-petition payroll due Novenber
8, 2001; and (2) the amounts required to purchase needed parts
inventories, from the proceeds of the post-petition sales of
vehi cl es, which proceeds they agreed were cash collateral, as
defined in Section 363, in which GVWAC or Ford Credit had an
interest. On Novenber 9, 2001, the Court, after conducting an
energency hearing, authorized the paynent of the pre-petition
payroll and the required parts from the retail sales of
vehi cl es, because GVAC and Ford Credit, w thout waiving any of
their rights with respect to any further use of cash col |l ateral,
essentially consented. GMAC and Ford Credit were concerned t hat
t he i nnocent enpl oyees woul d ot herwi se be unreasonably i npacted
by the respective Debtors’ current financial difficulties.

On Novenmber 8, 2001, Least Chevrolet filed an energency

nmotion for approval to use cash collateral under Section 363
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(the “Least Chevrolet Cash Collateral Motion”). The Least
Chevrol et Cash Coll ateral Mdtion alleged that: (1) GVAC was owed
$331,822.00; and (2) the Debtors’ tangible personal property
assets securing the GMAC i ndebt edness were, as follows:

a. Vehi cl es new and used $457, 435. 83

(at invoice for new and
Bl ackbook whol esal e for used)

b. Parts | nventory $ 55, 000. 00

C. Cust omrer Accounts Receivabl e $ 83, 688.56

d. Factory Account Receivables $ 8,900.00 (Note)

e. Equi pnment $ 40, 000.00
Tot al $636, 124. 39

The Least Chevrolet Motion further alleged and asserted
that: (1) the Chevrolet Franchise had a mnimm value of
$500, 000. 00; (2) GVAC specifically did not consent to the use of
the cash collateral; (3) the Debtors should be authorized to
sell new and used vehicles at retail, pay to GVAC the invoice
cost for new vehicles or the Bl ackbook whol esal e val ue for used
vehicles, and retain any excess proceeds to fund the operation
of the dealership for a reasonable period of time in order to
sell the deal ership, including the Chevrolet Franchise; and (4)

GVAC was adequately protected because: (a) it was oversecured
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and had an “equity cushion” when the value of the Debtor’s
tangi bl e personal property assets plus the value of its
franchi se was conpared agai nst the outstandi ng i ndebt edness due
to GMAC, and/or (b) GVAC was adequately protected with respect
to each individual sale of a new or used notor vehicle at
retail, since all that the Debtor was required to pay GVAC in
order to provide it with adequate protection was the val ue of
the vehicle collateral, which was the invoice cost for new
vehicles and the Bl ackbook wholesale cost for used vehicles,
val ues which were equal to or greater than what GVAC could
realize if it repossessed and sold the vehicle.

On Novenber 8, 2001, Least Ford filed an emergency notion
for approval to use cash collateral wunder Section 363 (the
“Least Ford Cash Collateral Mtion”). The Least Ford Cash
Collateral Mdtion alleged that: (1) Ford Credit was owed
$841,211.56; and (2) the Debtor’s tangible personal property
assets securing the Ford Credit indebtedness were, as foll ows:

a. Vehi cl es new and used $ 67,800.00

(at invoice for new and
Bl ackbook whol esal e for used)

b. Parts I nventory $350, 000. 00
C. Cust oner Accounts Receivabl e $ 67,381.80
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d. Factory Account Receivabl es $ NONE

e. Equi prment $ 50, 000. 00
f. Furniture and Fixtures $ 15, 000.00

Tot al $550, 181. 80

The Least Ford Modtion further all eged and asserted that: (1)
t he Ford Franchi se had a m ni num val ue of $500, 000.00; (2) Ford
Credit specifically did not consent to the use of cash
collateral; (3) the Debtors should be authorized to sell new and
used vehicles at retail, pay to Ford Credit the invoice cost for
new vehi cl es or the Bl ackbook whol esal e val ue for used vehi cl es,
and retain any excess proceeds to fund the operation of the
deal ership for reasonable period of time in order to sell the
deal ership, including the Ford Franchise; and (4) Ford Credit
was adequately protected because: (a) it was oversecured and had
an “equity cushion” when the value of the Debtor’s tangible
personal property assets plus the value of its franchise was
conpared against the outstanding indebtedness due to Ford
Credit; and/or (b) Ford Credit was adequately protected wth
respect to each individual sale of a new or used notor vehicle
at retail, since all that the Debtor was required to pay Ford

Credit in order to provide it with adequate protection was the
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val ue of the vehicle collateral, which was the invoice cost for
new vehicles and the Blackbook wholesale value for used
vehi cl es, values which were equal to or greater than what Ford
Credit could realize if it repossessed and sold the vehicle.

On Novenber 8, 2001, Least Chrysler filed an enmergency
nmotion for approval to use cash collateral under Section 363
(the “Least Chrysler Cash Collateral Motion”). The Least
Chrysler Cash Collateral Mtion alleged that: (1) Ford Credit
was owed $181,418.93; and (2) the Debtor’s tangible personal

property assets securing the Ford Credit indebtedness were, as

fol |l ows:

a. Vehi cl es new and used $139, 000. 00

(at invoice for new and

Bl ackbook whol esal e for used)
b. Parts I nventory $100, 000. 00
C. Cust onmer Accounts Receivabl e $ 16, 186. 10
d. Factory Account Recei vabl es $ 12, 000. 00
e. Equi pnent $ 70, 000. 00
f. Furniture and Fi xtures $ 15, 000.00

Tot al $352, 186. 10

The Least Chrysler Motion further all eged and asserted that:
(1) the Chrysler Franchise had a m ni nrum val ue of $500, 000. 00;
(2) Ford Credit specifically did not consent to the use of cash
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collateral; (3) the Debtors should be authorized to sell new and
used vehicles at retail, pay to Ford Credit the invoice cost for
new vehi cl es or the Bl ackbook whol esal e val ue for used vehi cl es,
and retain any excess proceeds to fund the operation of the
deal ership for reasonable period of tine in order to sell the
deal ership, including the Chrysler Franchise; and (4) Ford
Credit was adequately protected because: (a) it was oversecured
and had an “equity cushion”™ when the value of the Debtor’s
tangi bl e personal property assets plus the value of its
franchi se was conpared agai nst the outstandi ng i ndebt edness due
to Ford Credit; and/or (b) Ford Credit was adequately protected
with respect to each individual sale of a new or used notor
vehicle at retail, since all that the Debtor was required to pay
Ford Credit in order to provide it with adequate protection was
t he val ue of the vehicle collateral, which was the invoice cost
for new vehicles and the Bl ackbook whol esale value for used
vehi cl es, values which were equal to or greater than what Ford
Credit could realize if it repossessed and sold the vehicle.

GMAC interposed Opposition to the Least Chevrolet Cash

Col | ateral Motion which alleged that: (1) at the time of the

filing of the petition, Least Chevrolet owed GVAC $931, 331. 59,
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$327,703. 07 of which represented anopunts due in connection with
“out of trust” sales; (2) the value of the tangible personal
property collateral securing its i ndebtedness was | ess than t hat
al l eged by Least Chevrolet, however, even using the Debtor’s
asset values, GVAC was undersecured by the Debtor’s tangible
personal property assets; (3) even if the Chevrol et Franchise
was worth as much as $150,000.00, the maxinum value GVAC
believed it could possibly be worth, there was no “equity
cushion” which would provide adequate protection for the
Debtor’s use of cash collateral, since there was still a
deficiency of $145,6207.20 [$931,331.59 - ($636,124.39 +
$150, 000. 00) = ($145,207.20)]; (4) GVAC was entitled to all of
t he proceeds of the sale of any of its collateral, including the
full proceeds of sales of vehicles at retail; and (5) a paynent
to it in connection with any retail sale of a vehicle in an
amount equal to the invoice cost for a new vehicle or the
Bl ackbook whol esale value for a used vehicle: (a) was not
perm ssi bl e under Section 363; and (b) would not provide GVAC
wi th adequate protection.

Ford Credit interposed Opposition to the Least Ford Cash

Col l ateral Mdtion which alleged that: (1) at the time of the
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filing of the petition, Least Ford owed Ford Credit $633, 642. 80;
(2) even wusing the Debtor’s asset values, Ford Credit was
undersecured by the Debtor’s tangi bl e personal property assets
($633,642.80 - $550,181.10 = $83,461.70); (3) Ford Credit was
entitled to all of the proceeds of the sale of any of its
collateral, including the full proceeds of sales of vehicles at
retail; and (4) a paynment to it in connection with any retai
sale of a vehicle in an anbunt equal to the invoice cost for a
new vehicle or the Bl ackbook whol esal e val ue for a used vehicl e:
(a) was not perm ssible under Section 363; and (b) would not
provide Ford Credit with adequate protection.

Ford Credit interposed Oppositionto the Least Chrysler Cash
Col l ateral Mbdtion which alleged that: (1) at the time of the
filing of the petition, Least Chrysler owed Ford Credit
$1,271,009.00; (2) even using the Debtor’'s asset values, Ford
Credit was undersecured by the Debtor’s tangible personal
property assets ($1,271,009.00 - $352,186. 10 = $918, 822.90); (3)
Ford Credit was entitled to all of the proceeds of the sale of
any of its collateral, including the full proceeds of sal es of
vehicles at retail; and (4) a paynent to it in connection wth

any retail sale of a vehicle in an anmount equal to the invoice
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cost for a new vehicle or the Bl ackbook whol esal e value for a
used vehicle: (a) was not perm ssible under Section 363; and (b)
woul d not provide Ford Credit with adequate protection.

On Novenber 14, 2001, the Court conducted an energency
interim hearing (the “Hearing”). At the conclusion of the
Hearing, the Court determned, in its discretion, that it would
not allow any of the respective Debtors to use the cash
collateral of GWAC or Ford Credit in the operation of its
busi ness wi thout the consent of GVAC or Ford Credit. This was
wi t hout prejudice to the respective Debtors making additional
and better supported requests for the use of cash collateral at
any final hearing. At the conclusion of the Hearing the Court
indicated that it would issue a witten Decision & Order or
pl ace a Decision on the record by no later than 3:00 p.m on
Fri day, Novenmber 16, 2001, so that the respective Debtors, if
t hey wi shed to appeal the Decision to the United States District
Court for the Western District of New York, woul d have a conci se

statement of the Court’s ruling and anal ysis.!?

1 The Hearing concluded after 7:00 p.m on Novenber 14, 2001. O
Novenber 16, 2001, the Court advised the parties that it would e-mail them a
Decision & Oder by the close of business. Because of the short tinme-frane

between the conclusion of the hearing and Novenber 16, 2001 and the Court’s
schedul ed pretrial hearings and Chapter 13 confirmation hearings, this Decision
& Oder has set forth the Court’s reasoning and analysis in detail. However,
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DI SCUSSI ON

RELEVANT STATUTES

The respective Debtors’ request to use cash collateral in
which either GVMAC or Ford Credit have an interest, requires the
Court to address the interplay of three sections of the
Bankruptcy Code, Sections 363, 361 and 506(a).

Section 363(a) defines “cash collateral” to include the
proceeds, products, offspring, rents or profits of property of
the estate, which in these cases would include all of the
proceeds of the retail sales of notor vehicles owned by the
respective Debtors at the tine of the filing of their petitions,
and covered by the liens of GVAC and Ford Credit.

Section 363(b)(1) provides that a debtor-in-possession,
after notice and a hearing, may use, sell or |ease property of
the estate, other than in the ordinary course of business. In
t he cases at hand, the ordinary course of pre-petition business
for the respective Debtors was to sell the vehicles covered by
the liens of GVAC and Ford Credit and pay GVMAC or Ford Credit
the floor plan anounts due against that particular vehicle.

Since the respective Debtors have not proposed to continue that

there has sinply not been sufficient tinme to set out extensive legal citations.
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course of business post-petition, sales of motor vehicles for
t hese Debtors are not even arguably in the ordinary course of
busi ness, so that for the Debtors to be able to sell vehicles
wi t hout paying GVMAC or Ford Credit an agreed anmount, a Court
Order is required.

Furthernmore, Section 363(c)(2) provides that a debtor-in-
possessi on may not use cash collateral unless either: (1) the
entity that has an interest in such collateral consents; or (2)
the Court, after notice and a hearing, authorizes the use in
accordance with the provisions of this Section. I n addition,
Section 363(c)(4) provides that, in the absence of the consent
of a secured creditor with aninterest in the cash collateral or
a Court order allowi ng the use of cash collateral, the debtor-
I n-possession shall segregate and account for any cash
col |l ateral .

In addition to the cash collateral provisions contained in
Section 363, Section 363(f) also provides that the debtor-in-
possessi on may sell property, whether in or other than in the
ordi nary course of business, free and clear of any interest in
t he property other than the interest of the estate, only if the

entity with the other interest consents, or the other interest
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is alien, and the price at which such property is to be sold is
greater than the aggregate “value of all |liens” on the property.

If a Court allows a debtor-in-possession to use cash
collateral or sell property subject to a security interest over
the objection of the secured creditor, it must insure that the
secured creditor which has an interest in the cash collateral or
property to be sold, in this case GVWAC or Ford Credit, has been
provi ded adequate protection, as required by Section 361, which
provi des as foll ows:

When adequate protection is required under
section 362, 363, or 364 of this title of an
interest of an entity in property, such
adequate protection may be provided by -

(1) requiring the trustee to make a cash
payment or periodic cash paynents to such
entity, to the extent that the stay under
section 362 of this title, use, sale, or
| ease under section 363 of this title, or
any grant of a lien under section 364 of
this title results in a decrease in the
value of such entity's interest in such

property;

(2) providing to such entity an additiona
or replacenent lien to the extent that such
stay, use, sale, lease, or grant results in
a decrease in the value of such entity's
interest in such property; or

(3) granting such other relief, other than

entitling such entity to conpensation
al | owabl e under section 503(b)(1) of this
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title as an adm nistrative expense, as w ||
result in the realization by such entity of
t he i ndubi tabl e equival ent of such entity's
interest in such property.

11 U.S.C. § 361 (2000).
Al so relevant is Section 506(a) which reads as follows:

a) An allowed claimof a creditor secured by
a lien on property in which the estate has
an interest, or that is subject to setoff
under section 553 of this title, is a
secured claimto the extent of the val ue of
such creditor's interest in the estate's
interest in such property, or to the extent
of the amount subject to setoff, as the case
may be, and is an unsecured claim to the
extent that the value of such creditor's
interest or the ampunt so subject to setoff
is less than the amount of such allowed
claim Such value shall be determned in
i ght of the purpose of the valuation and of
the proposed disposition or wuse of such
property, and in conjunction wth any
hearing on such disposition or use or on a
pl an affecting such creditor's interest.

11 U.S.C. § 506(a) (2000).

As set forth in Section 506(a), value is always to be
determ ned by the Court in |ight of the purpose of the valuation
and of the proposed disposition or use of the property being

val ued.
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1. SUMMARY OF DECI SI ON

Section 363(c)(3) provides that in a prelimnary hearing
such as the Hearing conducted on Novenber 14, 2001, the Court
may authorize the use of cash collateral only if there is a
reasonabl e I'i kel i hood t hat t he debtor-in-possession will prevail
at a final hearing.

Based upon all of the evidence presented in the parties’
respective subm ssions, and the evidence and testi nony presented
at the Hearing, the Court cannot conclude that there is a
reasonabl e |i kelihood that the respective Debtors could prevail
at a final hearing to denonstrate their entitlenment to use any
of the proceeds of the sales of notor vehicles at retail covered
by the liens of GVAC or Ford Credit.

Al t hough the respective Debtors’ deal ership franchi ses may
have val ue under some circunstances: (1) the Debtors’ consultant
and expert, David Costa (“Costa”), principal of DMC Consul tants,
did not provide any credible evidence to support his opinion of
val ue, and, therefore, the Court cannot make a finding that the
deal ership franchises have any value; and (2) wthout the
deal ership franchi ses having significant value, it is not clear

fromthe evidence that any of the Debtors have tangi bl e personal
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property assets with a value in excess of the outstanding
secured debt against them held by either GVMAC or Ford Credit.

In the case of each deal ership, there is no agreenent anong
the parties as to the full nature, extent and value of the
various itens of tangible personal property, the secured
creditors have not had an opportunity to physically inspect and
apprai se those assets, and there still appears to be sone
di spute as to the amounts owed to GMAC and Ford Credit fromthe
respective Debtors.

Therefore, the Court cannot conclude from the evidence
presented that GVMAC or Ford Credit have an “equity cushion”
which would provide them with the required adequate protection
to allow any of the Debtors to sell vehicles at retail and pay
over to GMAC or Ford Credit less than all of the proceeds
recei ved.

Furthernore, since the Court believes that Section 363(f)
prevents it from authorizing the respective Debtors to sell
vehicles at retail wthout paying to GVAC or Ford Credit all of
the sale proceeds, because: (1) those entities have not
consented to such sales; and (2) since the face anmount and,

therefore, the value of the liens of GVAC and Ford Credit on
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each vehicle are in amunts greater than the full retail
proceeds to be realized on each sale, Section 363(f)(3) cannot
be conplied with unless all of the proceeds are paid to the
secured creditor. Section 363(f)(3) requires that when an
interest is a lien, the price at which such property is to be
sold nust be greater than the aggregate value of all l|iens on
the property. In interpreting Section 363(f)(3), the Court
bel i eves that the value of the liens on the property is the face
amount of the liens if the liens exceed the sal e proceeds.

11, EQU TY CUSHI ON

A. Deal er shi p Franchi ses.

At the Hearing, Costa confirmed that: (1) each of the

respective Debtors had sold vehicles out of trust” pre-
petition; (2) each of the respective Debtors was unprofitable;
(3) each of the respective Debtors was undercapitalized; and (4)
each of the respective dealerships had failed to meet their

“Pl anning Potential,” a theoretical nunmber of new cars that the
manuf acturer believes the dealership can sell if it is properly
capitalized.

In testifying as to what he believed were the val ues of the

respective Debtors’ dealership franchises, Costa: (1) used a
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formula (the “Costa Fornmula”) of (a) Planning Potential timnmes
(b) a standard capitalization rate of $1,500.00 tines (c) a
multiplier of three and one-half (3 1/2) for the Chevrol et
Franchise, three and one-half (3 1/2) for the Ford Franchi se,
and four (4) for the Chrysler Franchise; (2) concluded, using
this Formula, that the Chevrolet Franchise owned by Least
Chevrol et had a val ue of $1, 102, 500. 00, the Ford Franchi se owned
by Least Ford had a value of $1,365,000.00 and the Chrysler
Franchi se owned by Least Chrysler had a value of $870, 000. 00;
and (3) used half of the foregoing franchi se values to concl ude
t hat the actual val ue of the franchi ses were $500, 000. 00 for the
Chevrol et Franchise, $650,000.00 for the Ford Franchise and
$440, 000. 00 for the Chrysler Franchise.

When Costa was asked how the could verify these nmultiples,
his only response was either everyone knows them or you can
check with various Deal er associations or the manufacturers.
Costa <could not provide the Court wth any independent
verification of these nmultiples used in his Formnula.

In addition, Costa could not provide the Court or the

secured creditors with the verifiable details of any conparable

deal ership sales from which the Court could confirm the
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applicability of his Formula or the nmultiples he used. Details
of prior sales of simlar dealerships, perhaps with simlar
financial profiles and in Chapter 11, would allow the Court to
conpare the sold deal ership’s balance sheet at the tinme of sale
with the relevant purchase and sale docunents to verify the
applicability of the Costa Fornul a.

Gary Least, the principal of the respective Debtors, also
testified as to his purchase of the Least Chevrol et deal ership
in 1998. He provided the Court with a copy of a Buy/Sell
Agreenment, which did not include all of the paynents he
testified he was nmaking to the prior owner for the purchase of
his stock. In addition, Gary Least was unable to provide the
Court with a copy of the balance sheet for the deal ership at the
time of his acquisition. Therefore, once again, the Court could
not determne, in connection with the acquisition of the
Chevrol et dealership in 1998, whether the Costa Fornmula woul d
have been applicable. Furthernmore, Gary Least testified that he
did not know whether the deal ership was profitable at the tine
of his acquisition.

It has been the Court’s experience that unl ess manufacturers

cooperate in the sale of a dealership and its franchise, the
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franchise had very little independent value to the dealer.
Furthernmore, it has been the Court’s experience that when
deal erships are successfully sold in Chapter 11, t he

manuf acturer, floor plan | ender, and deal er are usually working
in concert to achieve that result.

Al t hough t he respective Debtors’ franchi ses m ght under sone
circunst ances have value, the Court cannot conclude from the
testi nony of Costa and Gary Least that the deal ership franchi ses
in question have any val ue what soever under current facts and
ci rcunstances.? Therefore, no value can be added to the val ue
of the respective Debtors’ tangible personal property assets to
provide GVAC or Ford Credit with an “equity cushion,” and,
therefore, adequate protection for the sale of vehicles at
retail and the paynment to them of Iless than all of sale
pr oceeds.

B. Val ue of Tangi bl e Personal Property Assets.

At the Hearing, Costa provided the Court with a listing of
corporate assets and testinony in connection with the |ist that

i ndi cated that the tangi bl e personal property of Least Ford had

2 I acknowl edge that the Qpposition of GVAC indicates the Chevrolet
Franchise may have a value of as nuch as $150, 000. 00. However, that still does
not provide GVAC with an “equity cushion.”
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a value of $919,012.00, a value of $368,831.00 higher than the
value set forth in the Least Ford Cash Collateral Mtion. This
value included in excess of $110,000.00 more of non-vehicle
i nventory value and $53, 000. 00 nmore of furniture, fixtures and
equi pnrent value, as well as a $150,000.00 value assigned to a
undetail ed “other” asset.

Even if the Ford Credit debt on the Least Ford assets was
only the $683,000.00 alleged by Least Ford at the tinme of the
Hearing, there is no “equity cushion” when the val ue i s conpared
agai nst the asset values set forth in the Least Ford Cash
Col | ateral Modtion of the $550, 181. 80.

Since the Debtor did not advise Ford Credit or the Court
prior to the Hearing that it believed that its tangi bl e personal
property assets were of a value greater than $550,181.80, no
opportunity was requested by Ford Credit or granted, for it to
do an i nspection and review of the Least Ford, tangi ble personal
property assets, so that Ford Credit could determ ne what it
believed to be the value of those assets.

The testimony of Costa at the Hearing was not sufficiently
credible as to the value of the tangible personal property

assets of Least Ford, so that the Court can conclude that they
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are of a value, for purposes of the use of cash collateral and
adequate protection, in excess of the outstandi ng indebtedness
due to Ford Credit, whether it is the $683,000.00 as all eged by
Least Ford at the Hearing, the $841, 211.56 all eged by t he Debt or
in its Cash Collateral Mtion, or the $633,642.80 alleged by
Ford Credit in its Opposition to the Least Ford Cash Col | ateral
Mot i on.

The val ue of the tangi bl e personal property assets of Least
Chevrol et and Least Chrysler, by all parties’ agreenment at the

Heari ng, does not exceed the indebtedness due to GVAC and Ford

Credit in connection with those deal ershi ps.

C. Concl usi on.

There was i nsufficient evidence provided to the Court at the
Hearing to enable it to conclude that the values of the assets
in which GVAC and Ford Credit have security interests in exceed
the indebtedness owed to them from the respective Debtor
deal er shi ps. Therefore, there are no “equity cushions” that
woul d enable any of the respective dealers to sell notor
vehicles at retail and pay over to GVMAC or Ford Credit |ess than
all of the cash collateral proceeds of the retail sales. These

secured creditors woul d have no adequate protection for the | oss
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of any of their collateral, which includes, as cash collateral,
all of the proceeds of the sale of the vehicles at retail.

V. SECTION 363(f) and SECTI ON 506(a) .

The respective Debtors assert that they can sell new and
used vehicles at retail and only pay over to GVMAC and Ford
Credit the realizabl e value of those vehicles, which the Debtors
assert are the invoice costs for new vehicles and Bl ackbook
whol esal e val ue for used vehicles. This assertion appears to be
based upon the respective Debtors’ belief that Section 363(f)
only requires that a secured creditor receive the value of the
property being sold, rather than the value of its lien, which
would be all of the sale proceeds in the case where the
i ndebt edness secured by the |lien exceeds the total proceeds from
t he sal e.

| acknow edge that there is sonme difference of opinion anong
the Courts as to the proper interplay of Sections 506(a), 361
and 363(f) and the overall interpretation of Section 363(f)(3)
as it applies to sales of estate property when there is a
secured creditor who does not consent to the sale and has an

i ndebt edness secured by a lien on the property to be sold which

is in an anmount greater than the aggregate sale proceeds, so
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that the secured creditor’s indebtedness cannot be paid in full
fromthe sale.3

However, | believe that the analysis of United States
Bankruptcy Judge Al exander L. Paskay in In re Feinstein Famly
Partnership, 247 B.R 502 (Bankr. M D. Fla. 2000) (“Feinstein”)

is the correct analysis and interpretation. |In Feinstein Judge
Paskay cited to the analysis in the Decision of the United
States Court of Appeals for the Seventh Circuit in Matter of
Riverside Inv. Partnership, 674 F.2d. 634 (7" Cir. 1982)
(“Riverside”), which anal yzed the | egislative history to Section
363(f)(3) and concluded that it was cl ear that Congress intended
Section 363(f)(3) to protect the anmount of the secured debt and
not the economc value of the lien. Furthernmore, in Feinstein
Judge Paskay concluded that the 1984 Anmendnents to the
Bankruptcy Code further denonstrated this interpretation,
because the |anguage of the Subsection was anended to allow

sales of free and clear liens only if the proceeds of the sale

8 The Debtors in a last mnute submssion have cited to In re GCeorge
Ruggiere Chrysler-Plymouth, 727 F.2d 1017 (11" Gr. 1984) (“Ruggiere”). Al though
Ruggi ere, decided before the 1984 Anendnents to the Bankruptcy Code, supports the

Debtors’ position, it does not address the requirenents of Section 363(f)(3).
If the Debtors are not authorized to sell the new and used vehicles and retain
any of the proceeds because of the requirenents of Section 363(f)(3), the

question of adequate protection is noot.
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exceeded the value of all liens on the property, rather than the
previ ous version which all owed such a sale if the sale proceeds
exceeded the value of the interests of the secured creditors.

Judge Paskay in Feinstein further went on to discuss the
interplay between Section 506 and Section 363(f)(3) and
concl uded that Section 506 cannot be relied upon to justify the
sale of encunbered property wthout conplying wth the
requi rements of Section 363(f)(3), which requires the full
satisfaction of all valid liens encunbering the property.

Adopti ng Judge Paskay’ s anal ysis and reasoning, | concl ude
that the respective Debtors’ argunent that all it is requiredto
do to neet the provisions of Section 363(f)(3) is to pay GVAC or
Ford Credit the invoice cost or Blackbook wholesale value is
m splaced. In this Court’s view, in order to conply with the
provi sions of Section 363(f)(3), wuntil all of the secured
i ndebt edness of GVAC and Ford Credit is paid in full, or it is
sufficiently denonstrated to the Court t hat they are
oversecured, all of the sale proceeds of the disposition of any

of their collateral nust be paid over to them unless they

consent to any particular sale on different terns.
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CONCLUSI ON

The respective Debtors’ request to be able to sell new and
used vehicles at retail w thout paying all of the proceeds of
the sales to GVAC and Ford Credit wuntil their secured
i ndebt edness is paid in full or it is sufficiently denonstrated
to the Court that they are oversecured, is denied. This does
not prevent GVMAC or Ford Credit fromconsenting to the Debtors’
sale of any particular vehicle on terns acceptable to them
whi ch m ght include the receipt by themof |ess than all of the
sal e proceeds.

The emergency request of the respective Debtors to be
al l owed to use cash collateral in which GVWAC or Ford Credit has
an interest, including the proceeds of the sale of new and used
vehi cl es which are subject to the liens of GMAC and Ford Credit
is denied. The respective Debtors have not denonstrated at the
Hearing, which was an interim hearing, that there is an “equity
cushion” available to either GVMAC or Ford Credit in any of the
deal ershi ps, which would be required in order to provide the
secured creditors with adequate protection. This determ nation
is without prejudice to the respective Debtors, or any one of

them denonstrating to the satisfaction of the Court for the
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pur poses of the Bankruptcy Code provisions regarding cash
collateral, that its assets, either its tangible personal
property assets alone or in combination with a Court-determ ned

value for its dealership franchise, exceeds the secured

i ndebt edness of that dealership to GVWAC or Ford Credit.

I T 1S SO ORDERED

[ s/
HON. JOHN C. NI NFO, 11
CH EF U. S. BANKRUPTCY JUDGE

Dat ed: Novenmber 16, 2001
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