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This nmatter is a core proceedi ng under 28 U S. C
8§ 157(b)(2)(1), and was tried to the Court on August 30, 1995.

The only wtness was the Debtor-plaintiff, Randy A Melton.
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Havi ng consi dered the pl eadings, testinony, other evidence,
argunents, and applicable provisions of law, the follow ng
constitutes the Court's findings of fact, conclusions of |law, and
deci si on.

Al though the facts of this case are unusual, the
anal ysis has broad application. The question is this: To what
extent may a lifestyle that limts a debtor's incone be asserted
by himor her to establish that repaynent of a student | oan would
constitute an "undue hardshi p" under 11 U . S.C. § 523(a)(8)? The
answer is that a lifestyle that is purely the result of free

choice may not be asserted to prove undue hardship in the future.

FACTS

The Debtor and New York State Hi gher Education Services
Corporation ("NYSHESC') have stipulated to the follow ng facts:

1. That the above naned debtor filed a petition
for relief under 11 USC Chapter 7 on July 25, 1994.

2. That a general discharge order was entered by
this Court on Novenber 23, 1994 in the plaintiff's
under | yi ng bankruptcy proceeding, filed pursuant to 11
USC Chapter 7.

3. That the debtor filed a Summons and Conpl ai nt
in an Adversary Proceeding issued on May 8, 1995,
nam ng the NEW YORK STATE HI GHER EDUCATI ON SERVI CES
CORPORATI ON ( NYSHESC) as the defendant.
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4. That this is a core proceeding over which this
Court has jurisdiction pursuant to 28 USC
8§ 175(b)(2)(1)[sic].

5. That the defendant, NEW YORK STATE HI GHER
EDUCATI ON SERVI CES CORPORATI ON, has appeared and
answered, and submts to the jurisdiction of this
Court.

6. That the plaintiff, RANDY A. MELTON, applied
for and received six student |oans to attend Bryant &
Stratton Business Institute. The |oans were as
fol | ows:

1) 9/25/89-6/20/90 for $2625.00 Guaranteed Student Loan
2) 9/25/89-6/20/89 for $2000. 00 Suppl enental Student Loan
3) 7/02/90-3/23/91 for $2625.00 Guaranteed Student Loan
4) 7/02/90-3/23/91 for $1375.00 Suppl enental Student Loan
5) 4/2/91-12/15/91 for $2625. 00 Guaranteed Student Loan
6) 4/2/91-12/15/91 for $4000. 00 Suppl emental Student Loan

7. That plaintiff, RANDY A. MELTON s, guaranteed
student | oans had been matured for | ess than seven
years at the tine the plaintiff's bankruptcy petition
was filed on July 25, 1994, and as such were non-

di schargeabl e pursuant to 11 USC 523(a)(8)(A).

8. That the plaintiff nade paynents on his
account to the | ender M&T Bank. The NYSHESC has
recei ved no paynents inasnmuch as the account was
pur chased as an open Bankruptcy claim

9. That the plaintiff, RANDY A. MELTON, requested
and received a period of forebearance [sic] fromthe
| ender from 10/28/91 to 1/28/92 and received
forebearance [sic] for the period 3/28/94 to 11/ 28/ 94.

10. That the plaintiff, RANDY A. MELTON s student
| oans were purchased by the defendant, NEW YORK STATE
H GHER EDUCATI ON SERVI CES CORPORATI ON, pursuant to the
guarantee on July 09, 1995.

11. That the current amount of the debt of the
plaintiff, RANDY A. MELTON, to the defendant, NEW YORK
STATE H GHER EDUCATI ON CORPORATI ON, is $10,365.54 in
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principal, 0.00 in interest accrued through July 09,
1995, plus continuing interest on principal pursuant to
the prom ssory notes signed by the plaintiff.

12. That the regular nonthly paynent by the
plaintiff, RANDY A. MELTON, to the defendant, NEW YORK
STATE HI GHER EDUCATI ON SERVI CES CORPORATI ON, on his
student |oans is $129.

The Court adduced the follow ng additional facts at
trial. The Court finds:

13. The Debtor is a single, healthy, twenty-eight
year old man with a high school equival ency diploma and
a two year diploma in conputer programm ng.

14. He held a responsible position in |ow |l evel
managenent at $6 per hour for four years.

15. The Debtor has a presentabl e appear ance.

16. He has a two year old daughter who does not
reside with him and he pays $25 per nonth to the
county that is providing assistance to that child.

17. No evidence was presented as to whether the
Debtor is or ever was narri ed.

18. He presently lives wwth a woman who has two
children, in a house owned by his father. The woman is
described as being the Debtor's "girlfriend."

19. The girlfriend receives $700 in cash per nonth
and $350 in food stanps per nonth from public agencies
that are supposedly aware of her living arrangenents.
(The Debtor states that he and his girlfriend are
treated as a "conbi ned" case for public assistance
pur poses.)

20. She contributes $300 per nonth and he
contributes $200 per nmonth in rent paid to his father.
She pays the utilities. They share other househol d
expenses other than his 1986 car, which he needs for
wor k.
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21. He is a pizza delivery person whose take-hone
pay averages $100 to $120 per week, inclusive of tips,
but net of the deductions being taken to pay the $25
per nonth to the county that provides assistance to his
own child.

22. He is reinbursed $.13 per nmile in cash each
ni ght for gas and wear on his vehicle used in
delivering pizzas.

23. He has dental problens for which he has been
payi ng $50 per nonth, but he will be eligible for
Medi cai d coverage on his dental work next nonth.

24. The Debt or had dropped out of junior high
school and | ater obtained a graduate equival ency
di pl oma. Al though he conpleted the two year programin
conputer progranmm ng at Bryant and Stratton, that
school taught himno "C' | anguage programm ng, and the
only programm ng jobs available to himlocally since he
graduated in 1991 are in "C' | anguage and its spinoffs.
25. In several jobs since 1991, the Debtor has
earned no higher than $6 per hour. He currently earns
$4. 25 per hour plus tips.

26. He continues to seek better enpl oynent, not
only in conputer progranm ng but in sales.

27. He works only 30 hours per week.

ARGUMENTS

Wthin the Second Circuit, the standards governing the
di schargeability of student |oans were set forth in the case of
Brunner v. New York State H gher Education Services Corp., 831

F.2d 395 (2nd GCir. 1987). The Circuit therein set forth a three
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prong test by which a debtor seeking to discharge an education
| oan nust show:
(1) that the debtor cannot maintain, based on current
i ncome and expenses, a "mninmal" standard of living for
hersel f and her dependents if forced to repay the
| oans; (2) that additional circunmstances exi st
indicating that this state of affairs is likely to
persist for a significant portion of the repaynent
period of the student |oans; and (3) that the debtor
has nmade good faith efforts to repay the | oans.
ld. at 396.

NYSHESC does not strenuously argue that the Debtor has
failed to neet the first or third prongs of this test. He is
currently dependent in part on his girlfriend s public assistance
(or their "conbined" award) to neet his daily needs. O itself,
that woul d appear to satisfy the first prong. As to the "good
faith" prong, it can be noted that he has repaid a few t housand
dollars of the original |oan indebtedness, and that he has
avai l ed hinself of opportunities for forbearance in instances in
whi ch he coul d not make neani ngful paynents.

Rat her, NYSHESC stresses that the Debtor has failed to
satisfy the second prong - that there is no obstacle to the
Debtor inproving his earnings. He is currently working only
thirty hours per week, and there is no obstacle to his working a

fuller schedule. Furthernore, his past enploynment history

indicates skills that can bring himhigher than m ni rum wage
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earni ngs. !

The Debt or does not deny that he m ght significantly
i nprove his incone, if he is fortunate. Rather, he argues that
such inprovenents will be offset by a decrease in public
assi stance, the loss of Medicaid, and an increase in his child
support obligation. |In effect, unless he can inprove his take-
hone earni ngs from about $400-$500 per nonth to nore than three
times that, the offsetting reductions in what is currently
approxi mately $1000 per nonth in assistance will result in no
extra nmoney with which to pay anything on the student |oan, he

ar gues.

DI SCUSSI ON

The Effect of Public Assistance on the Brunner Analysis

The Court took the nmatter under submnmission to

del i berate not upon the proffered economc analysis (for it

This Court has previously exanm ned the fact that the Second
Crcuit decision in Brunner does not permt a debtor to conplain
of the fact that the education obtained with the student |oans at
i ssue has provided that Debtor with no usable job skills. See
Kraft v. New York State H gher Educ. Servs. Corp. (In re Kraft),
161 B.R 82, 85-86 (Bankr. WD. N Y. 1993).
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appears that the analysis offered by the Debtor is an accurate
one), but upon the troubling inplications of that argunent for
pur poses of the second prong of the Brunner test.

What is troubling is the notion that any idiosyncracies
of public assistance prograns or child support contribution
requi renments which mght inpede the ability of the Debtor to
i nprove his net household i nconme may al so actually hel p him prove
that his circunmstances will not inprove, thus assisting himin
di scharging what is normally a non-di schargeable debt. After due
reflection, the Court is now satisfied that the idiosyncracies of
assi stance prograns have no rel evant inpact on the Brunner
analysis. This can be seen by a conparison of the follow ng two
hypot heti cal debtors:

Debtor One's fam |y subsists on about $1500 of net
i ncone per nonth, of which about $1,050 cones from public
assistance or Medicaid. Debtor Two is in exactly the sane
position in all regards except that she earns the entire $1500
per nonth at her job. |If Debtor Two were to take a second job
and bring hone an extra few hundred dollars per nonth, she m ght
wel |l be found able to pay the $129 per nonth called for by the
student | oan repaynment schedule. But if Debtor One were to do
the sane thing, and if public assistance to his famly were to

drop (or his child support obligation to rise) an equal anount as
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a consequence, he still could not pay the student |oan w thout
undue hardship, and his student |oan perhaps shoul d be
di schar ged.

Al t hough this anal ysis woul d suggest a doubl e standard,
it would not be an unfair double standard. It would not result
fromthe fact that there m ght be disincentives to self-

i nprovenent in the welfare system Rather, since the subsistence
needs of the two debtors are the same, the material difference
woul d be that Debtor Two's actual earning power is nmuch higher

t han that of Debtor One.

Once a debtor's earnings neet his or her subsistence
needs, then each additional dollar of earnings (or at |east a
portion thereof) may be devoted to paynent of student |oans. But
until that point is reached, added earnings go to neeting
subsi stence needs. Public assistance alleviates suffering in the
meant i ne.

Thus, the double standard is between those whose
earnings neet their needs and those whose earnings do not neet
t hose sane needs. This is not an unfair standard, and in fact
has anal ogi es at every | evel above subsistence |evel. For
exanple, it is harder for a debtor who can earn $30 per hour to
satisfy prong two of the Brunner test than it is for an identical

debt or who can earn only $15 per hour, if the student |oan
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paynents are the sane for both. This is because the |ower
earni ng debtor nust work twi ce as many hours as the higher-
earni ng debtor to obtain the sane anount of additional inconme

that can be devoted to student |oan paynents.

Choice v. (Obligation

The present Debtor has set forth his economc
circunstances as if his household were a traditional famly, but
in fact he is not legally obligated to provide for his girlfriend
and her children. [If his choice to conbine his financial affairs
with his girlfriend' s has the effect of reducing or limting his
present or future inconme, creditors |ike NYSHESC shoul d not have
to subsidize that choice. (This is not limted to any particul ar
choice. |If a student |oan obligor with a nedi cal degree deci ded
to devote all of her time to volunteering at a soup kitchen
rat her than practicing nedicine, the | ender should not have to
subsi di ze that choice. Because she would not be legally
obligated to continue her volunteer work, and could becone a
practicing physician at any tinme, she would be unable to satisfy
prong two of the Brunner test by using her present econom c
ci rcunstances as her only evidence of her future earnings.)

It may well be that if the present Debtor's public
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assi stance were not conbined with his girlfriend' s, he could
still satisfy prong two of the Brunner test. Perhaps he could
show t hat he derives greater econom c advantages from her
contributions to his living expenses than he could derive from
di sassoci ating his finances fromhers and then obtaining ful
enpl oynent. To nmake that showing mght require himto proffer a
budget that is free of her contributions but also free of the
expense inplications of her needs and those of her children. For
exanple, he is fortunate that his father owns the house that he
and his girlfriend rent. By what reasoning should the Court
presune that if his girlfriend were not contributing to the rent,
he woul d be unable to get roommates to do so under the usual
terms on which increases in his own earnings would not decrease
his roommates’ ability to contribute?

Even if he were to have such roommates, it is possible
that he could not realistically be expected to increase his
earni ngs over the course of the next few years by an anount
sufficient to repay these | oans w thout undue hardship. But
rather than attenpting to nmake that show ng, he asks the Court to
treat himand his girlfriend and her children as a single
econom c unit. There is no authority in law to treat her or her

children as the Debtor's dependents for purposes of
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§ 523(a)(8)(B)=

This Court would not hesitate to discharge the debt
upon a suitable showing. But no show ng has been made at all as
to what woul d happen if, for exanple, the girlfriend were to go
el sewhere.

This is not to say that a debtor in this Debtor's
situation could only prevail in this kind of case by specul ating
what his econom c circunstances mght be if he chose a different
lifestyle. Nor is this to say that a debtor should change his or
her lifestyle in order to prove the second prong of the Brunner
test. Rather, when a debtor's actual inconme or expenses are not
reliable indicators of his future econom c position because they
are not rooted in the sort of obligations that suggest constancy
-- sone sort of "glue" -- then (but only then) this Court is
willing to consider such objective, extrinsic evidence as federal
poverty guidelines. This Debtor should not be punished for his
life style choices by saddling himw th a burden of proof that is
i npossible to satisfy. The realistic earning power of this

Debtor on a per-hour basis for the next several years was

2To be sure, the fact that a woman's live-in boyfriend who
is not the father of her children is not legally responsible for
the care of her children was the Suprenme Court's rationale for
striking down | egislation that woul d have deni ed AFDC benefits to
her children. King v. Smth, 392 U S. 309 (1968).
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established at trial as being in the range of $6 to $10 per hour.
But the only explanation of why he is not working nore than
thirty hours per week is that "there is no use in doing so."
Such a debtor is not precluded fromproving (if it is true) that
even if he were to work fifty hours a week at $10 per hour, he
woul d not meet recogni zed subsistence levels for a healthy
twenty-eight year old man |iving al one and supporting one child.

It nmust be enphasi zed that reference to such objective,
extrinsic standards in order to prove (rather than nerely to
support) a debtor's 8 523(a)(8) case is appropriate only when the
debtor's future econom c circunstances are too specul ative
because they are a product of choice rather than obligation. So,
for exanple, a debtor who owns her own hone free and cl ear of
encunbrances nmay not use objective housing cost data as a
substitute for her actual expenses. For her to elect to incur
housi ng expenses above the | evel that she in fact enjoys woul d be
a choice not rooted in cognizable obligations.

The issue here is not one of norality, decency, or even
"fam |y val ues" (which are sonetinmes nore evident in househol ds
not bound by marriage and adoption than in households that are).
Rat her, what is at issue is the sinple distinction between choice
and | egal obligation. The result would be no different if a

doctor chose to serve the poor for free. For this Debtor to rest
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hi s showi ng of undue hardship on a | ack of potential for self-
i nprovenent created by his decision to link his financial affairs
with his girlfriend's, has no authority in law. Nor is it
persuasive. Although there is no categorical barrier to such a
debt or denonstrating undue hardship, the Plaintiff here has not
carried his burden of proof.

Were this Court permtted to legislate, it m ght
provi de that when student | oan obligors nake certain choices that
w |l keep them poor, then their student |oans may be di scharged
i n bankruptcy under 8§ 523(a)(8), which provides:

A di scharge under section 727 . . . of this title does
not di scharge an individual from any debt

over payngeB) oorl aanedudati onalr bdnebrt

guaranteed by a governnental unit, or made

under any program funded in whole or in part

by a governnmental unit or nonprofit

institution, or for an obligation to repay

funds received as an educational benefit,

schol arship, or stipend, unless -

di schar géBundecephi agpauabr dpht wi I bm npose an

undue hardship on the debtor and the debtor's

dependent s.

Taking a job in the "arts and letters,” commtting tine
to hel ping the destitute or unpopul ar, deciding to have a child
or care for an elder, working for a religious mssion and

countl ess other choices, may of their nature nake one poor or

keep one poor. Lifestyle decisions such as these are often
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nobl e, but they are nerely choices, not obligations, in the eyes
of the law, however conpelling or satisfying.

But the Court does not |egislate; Congress does.
Congress could have decided to favor such choices by discharge of
student | oan debt, as it has sonetines done in instances of
health care professionals entering certain public service
positions, teachers, and others.

This Court is instructed, furthernore, that it may not
consider a debtor's choice of an unmarketable curriculumin
deci di ng whether to discharge the loan, for it is only in placing
that risk on the shoulders of the student that |enders may
sensi bly ignore the choice and assist in, for exanple, pursuit of
an unmar ket abl e degree. See supra note 1. |If this were not
true, students mght find it inpossible to get student loans to
study art history or philosophy.

Here the Debtor borrowed about $15,000 to get a
wort hl ess education in conmputer progranmm ng (though he could not
have known it was worthl ess), and now has conpounded that choice
with a choice of lifestyle that virtually assures his poverty.
(To be sure, even very hard work by this Debtor wll not
necessarily turn into a rosy future for him) H's notives are

not in evidence. If we wish to, we could assune themto be
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altruistic, even noble, for purposes of today's decision.?

The Debtor asks the Court to declare that repaynent of
$10, 365. 54 of student loans (roughly $129 per nonth for ten
years)(plus interest still accruing) would constitute an undue
har dshi p. 4

The Court hol ds that whether a debtor chooses privation
for good reasons or for bad, 8 523(a)(8) does not permt his
choice to be exalted at the expense of an educational |oan | ender
or guarantor. A debtor may not create undue hardship by a free
decision to be less than optimally enpl oyed, however noble the
notive. ®

Al t hough the Debtor at bar m ght conceivably have been

3The Court is not inpressed, however, by this Debtor's
reasons for refraining fromseeking to earn nore noney as
di scussed herein. Those reasons are not noble.

41t should be noted that a declaration of non-
di schargeability does not command a debtor to nmake the paynents;
it nerely leaves the lender to its collection renmedi es under non-
bankruptcy law. This m ght mean nothi ng nore than garni shnent of
10% of a debtor's earned incone for a period of years.

*Bankruptcy provides relief frompast m stakes or
m sfortunes by discharging the | egal obligations that arose from
them with certain exceptions. But it will not force student
| oan insurers to subsidize future choices that are not rooted in
obl i gation of sonme cogni zable sort. OQherw se, every inability
to repay that results fromchoice would fit within the phrase
"undue hardship."
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able to prove that he would not be able to inprove his financial
condi tion under any circunstances, he has not carried his burden

of doing so.

CONCLUSI ON

The Debtor's Conpl ai nt nust be dism ssed for want of
proof of undue hardship. |f NYSHESC desires noney judgnment, it
shoul d provide an affidavit of anpbunt due within ten days.

SO ORDERED.

Dat ed: Buf f al o, New York
Sept enber 29, 1995

U. S. B. J.



