UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 00-20281
DAVI D A. PACELLI

Debt or . DECI SI ON & ORDER

BACKGROUND

On February 9, 2000, David A. Pacelli (the “Debtor”) filed
a petition initiating a Chapter 7 case. Al t hough the Debt or
failed to list them as assets on the Schedul es and Statenents
required to be filed by Section 521 and Rule 1007, at a March
17, 2000 initial Section 341 Meeting of Creditors (the “341
Meeting”), the Debtor’s Trustee (the “Trustee”) | earned that the
Debt or was the owner of eight (8) Yamaha and Kawasaki jet skis
and several trailers (the “Jet Skis”).!

On April 2, 2001, the Trustee filed an Application for an
Order Shorting Tine and a Motion (the “Sale Mtion”) which
requested that he be authorized to sell the Jet Skis by

including them in a public auction sale (the *“Auction Sale”)

1 Apparently the Trustee felt, after fully investigating this matter,
that there was i nsufficient grounds for himto bring an objection to the Debtor’s
di scharge under Section 727 because of the failure of the Debtor to schedul e the
Jet Skis.
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scheduled for April 14, 2001.2 The Court entered an Order
Shortening Tine and scheduled a hearing on the Sale Mtion for
April 11, 2001

On April 9, 2001, the Debtor’s attorney advised the Court
that: (1) the Trustee, in the late Fall of 2000, had agreed to
accept $4,000.00 from the Debtor to purchase the estate’'s
interest in the Jet Skis; (2) although the Debtor had defaulted
on the purchase and failed to pay the agreed upon anmount to the
Trustee, a bank check, dated April 4, 2001 in the anmount of
$4, 000. 00, had been delivered to the Trustee on or about April
9, 2001; and (3) it was the opinion of the attorney for the
Debtor that it would be in the best interests of the estate for
the Trustee to accept the $4,000.00 for the Jet Skis, rather
than to include themin the Auction Sale where it was unlikely
that the estate would net $4, 000. 00.

On the return date of the Sale Mdtion, the Trustee advised
the Court that: (1) after the Debtor failed to conplete the
purchase of the estate’ s interest by paying himthe agreed upon
$4, 000. 00 purchase price, he |ooked for ways to |iquidate the

Jet Skis and learned of the Auction Sale; and (2) after

2 The Auction Sale of numerous itens had been previously extensively
publici zed and was to i nclude assets fromother bankruptcy estates being sold by
ot her panel trustees.
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di scussions with the auctioneer he believed, in his business
judgnment, that since, unlike in the Fall of 2000 when he had
accepted the Debtor’s offer, this was an excellent tinme of year
to sell the Jet Skis, it was likely that the estate would net
nore than $4,000.00 from the Auction Sale.

The Court granted the Sale Mtion and advised the parties

that it would issue a Decision & Order in this matter.

DI SCUSSI ON

The Court is hearing an increasing nunber of notions: (1)
for turnover orders where a debtor has failed to turnover non-
exenpt assets of an estate to a trustee; (2) for authority to
sell an asset because a debtor has failed to pay the trustee an
agreed purchase price for the estate’ s non-exenpt interest in
t he asset; and (3) for contenpt because a debtor has failed to
comply with a turnover order entered by the Court.?3

In connection wth pre Court ordered turnovers and
agreenents to purchase the estate’s interest in an asset that is

fully or partially non-exenpt, panel trustees, attorneys for

3 The Court requires turnover orders to: (1) be personally served upon
the debtor; (2) set forth a specific deadline for the turnover of persona
property or its value; and (3) advise the debtor that a failure to conply with
the order may result in a contenpt order being entered.
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debtors and debtors thenselves should understand that if
trustees give debtors witten notice of a tine by which they
must perform whether it be to pay any purchase price for the
estate’s interest in an asset which is fully or partially non-
exenpt, or to turnover fully or partially non-exenpt assets or
their value to the trustee, the Court will fully support the
panel trustees and enforce their tinme deadlines.

As a result, debtors may: (1) lose the ability to purchase
the estate’s interest in such an asset; and (2) in the future,
be required to pay costs, including reasonable attorney fees, if
a trustee is required to bring a turnover notion because the
debtor has failed to turnover fully or partially non-exenpt
assets or their value within the tine set forth in a witten
notice fromthe trustee.

Furthernmore, the Court will expect that, if a debtor has
failed to purchase the estate’s interest ina fully or partially
non- exenpt personal property asset by a deadline set forth in a
witten notice fromthe trustee, within twenty-four (24) hours
after the witten deadline has expired, the debtor wll
physically deliver that property to the trustee, or to any
| ocation designated by the trustee in a witten notice, unless

the trustee has given the debtor different witten instructions.
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Section 521 includes anong the debtor’s duties, that the
debt or shall
(3) if a trustee is serving in the case,
cooperate with the trustee as necessary to
enable the trustee to performthe trustee's
duties under this title;
(4) if a trustee is serving in the case,
surrender to the trustee all property of the
estate and any recor ded i nformation,
i ncludi ng books, docunents, records, and
papers, relating to property of the estate,
whet her or not immunity is granted under
section 344 of this title[.]
11 U.S.C. § 521(3) and (4) (2000).
The requirenments set forth in this Decision & Order are
determ ned by this Court to be necessary for debtors to perform
their duties with regard to assets of the estate that are fully

or partially non-exenpt.

CONCLUSI ON

The Trustee's Motion to Sell the Jet Skis at the Auction

Sale is in all respects granted.

I T 1S SO ORDERED

HON. JOHN C. NI NFQ, I
CHI EF U. S. BANKRUPTCY JUDGE
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Dated: April 13, 2001
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