UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

Inre
QUI D ME BROADCASTI NG, | NC. Case No. 89-12649 K

Debt or

In this Chapter 7 case, the trustee has objected to an
adm ni strative expense claimof the Internal Revenue Service
("I.RS.") of $31,613.01.

Debtor, Quid Me Broadcasting, Inc. ("Quid M"),
operated a radio station in Buffalo known as "WECK." [In 1989,
prior to filing for bankruptcy, Quid Me sold the radio station
and its assets. The terns of the sale included a $600, 000
unsecured prom ssory note to be paid over to Quid M.

Later in 1989, Quid Me filed a Chapter 7 bankruptcy
petition. The Chapter 7 trustee tinely filed a tax return for
1989, which showed a tax liability of $88,394, nostly due to
capital gains on the sale of the radio station. Not having
sufficient assets in the estate, and waiting to adm nister the
entire estate at once, the trustee did not pay the taxes when he
filed the return.

At sonme point a few years |ater, the paynents fromthe
purchaser to the Debtor on the prom ssory note stopped, and in

1994, the Court approved a cash settlenent on the remaining
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bal ance of the note. The trustee then filed anended tax returns
for the tax years 1989-92 to reflect the | oss carrybacks. The
amended returns showed, and the I.R S. agreed, that there was no
incone tax due for 1989. The I.R S., however, filed a claimfor
$31, 613. 01, representing a Chapter 7 admi nistrative expense for
interest on the $88,394.00 tax liability for the 1989 tax year
whi ch they say should have been paid at the tine that the return

was fil ed.

| SSUE

Al though the Chapter 7 trustee and the I.R S. have
argued and briefed a variety of issues, it is necessary to
consider only one: whether a Chapter 7 trustee who is not an
"operating" trustee according to 11 U S.C. 8§ 721 is obligated to
pay to the I.R S. adm nistrative expense taxes when they are
due,! or whether such tax paynents nust (in the absence of a
court order) await conplete adm nistration of the bankruptcy
estate and subsequent distribution under 11 U S.C. §8 726 and

Bankruptcy Rule 3009. The Court need not address the question of

1t will be assunmed for the sake of argunent only that the
taxes in question are Chapter 7 adm nistrative expense taxes.
The Court renders no decision on that question.
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whet her adm ni strative expense interest accrues on adm nistrative
tax liabilities, because in this case the Internal Revenue
Service agrees with the anended tax returns which concl ude that
there is no underlying admnistrative tax liability in |ight of
subsequent events. Put sinply, the issue is whether it is the
bankruptcy estate or the .R S. that was entitled to the use of
the $88,394 while the trustee was performng his duty to "collect
and reduce to noney the property of the estate for which such
trustee serves, and close such estate as expeditiously as is

conpatible with the best interests of parties in interest."?

DI SCUSSI ON

In the Court's view, not only is there no requirenent
at law that a non-operating Chapter 7 trustee remt federal
i ncone tax paynments when they woul d be due under applicabl e non-
bankruptcy law, but in fact the governing statutes require that
the trustee not do so unless an appropriate show ng has been nade

to the Court to cause the Court to direct an "interint

211 U.S.C. 8 704(1). It should be noted that at the tine
that the trustee reported the $88,000 tax liability, he had only
approxi mately $30,000 in assets. Consequently, even the
formul ati on expressed above is not totally accurate since at the
time in question, the trustee did not have $88,000 for either the
bankruptcy estate or the Internal Revenue Service to use.
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di stribution.

The practical consequences of the Internal Revenue
Service's position in this case are well argued by the trustee in
his supplenental letter meno of March 27, 1995. He states:

For sake of discussion, |et us assune that
the United States attains its goal and the
Court classifies the 1989 tax as a Section
503(b) (1) (B) expense of admnistration. At
the tinme of the filing of the 1989 return (on
or about March 15, 1990) the Bankruptcy
Estate had slightly upwards of $30,000.00 in
its coffers with a reported tax due of
approximately three tinmes that anount. Had
the Trustee remtted to the Internal Revenue
Service every dinme on deposit on March 15,
1990, he woul d have left the Estate w t hout
any funds with a large tax deficiency still
due and owing. Mre to the point, however,
is the fact that additional expenses of
admnistration entitled to the sane
distribution | evel as that of the Internal
Revenue Service had accrued and woul d
continue to accrue. Those expenses included
accountant's fees, attorney's fees, Trustee's
comm ssions, litigation disbursenents and the
like for which the Estate woul d have had no
ability to pay. Cdearly, this is not what
Congress intended under 11 U S.C. Section
726(b) when it provided for pro rata
distribution to all creditors holding clains
of simlar class.

: [ T] he Trustee should not be pl aced
into the position of being a prophet with the
ability to determ ne what assets will flow
into the Bankruptcy Estate at sonme point in
the future. He is constrained by Statute to
make pro rata distribution in the event there
are insufficient assets to cover clains in
full. He nmust be afforded the | uxury of
waiting until case closing and fi nal
distribution to nake certain that there are
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sufficient funds to cover all expenses of

adm ni stration and therefore there can be no

duty to tinely remt [tax paynents] despite a

duty to file [tax returns].

Trustee's Suppl enental Letter Meno at 4-5.

The trustee al so explains that because all expenses
accruing during the admnistrative period share the sane
priority, "'"the trustee acts negligently and at his own risk if
he gi ves such taxes precedence over other adm nistrative
expenses, the sane as if he paid his attorneys w thout
considering his liabilities for other costs of adm nistration,
for instance, the wages of watchnmen.'" Trustee's Suppl enment al
Letter Menp at 5 (quoting 3A Janes W Moore & Robert S. gl ebay,
Collier on Bankruptcy § 62.14, at 1533 (Janes W More & Law ence
P. King eds., 14th ed. 1975) (footnotes omtted)).

The practical problens, then, of obedience to the
| . R S.'"s demands are evident.® But the question still remins of

whet her any provision of |aw supports the position of one side or

the other in the matter at bar.

SEven if it were possible for the |.R S. to pronptly
di sgorge any paynents that it received in excess of its pro rata
share of adm nistrative expense paynents, the trustee would stil
face the problem of having no assets at hand with which to pay
ongoi ng adm ni strative expenses that cannot be deferred such as
filing fees, transcript fees, and the nmai ntenance of insurance,
utilities, and other obligations necessary to the preservation of
property until its liquidation.
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The 1. R S. argues that a non-operating trustee has a
statutory duty to pay taxes when due pursuant to 28 U . S.C. § 960
and 26 U.S.C. § 6012(b). As to 28 U S.C. § 960, the I.R S.
recogni zes that the trustee here was not authorized to operate
t he busi ness of the Debtor under 11 U. S.C. 8 721, but it cites
cases recogni zing that 8 960 applies, at least in certain
regards, to non-operating trustees whose activities or operations
are of a taxable nature. The cases that the I.R S. cites for
t hat proposition, however, are cases that address the taxability
of a non-operating trustee's activities, not the question of when
accrued taxes nust be paid. For exanple, Ernst v. lowa Dep't
Revenue (In re Hubs Repair Shop, Inc.), 28 B.R 858 (Bankr. N. D
|l owa 1983), nerely established that 28 U S.C. §8 960 did not
render a non-operating trustee i mune fromthe assessnment of
retail sales taxes on bankruptcy liquidation sales of the
debtor's tangi bl e personal property; and Inre I.J. Knight Realty
Corp., 501 F.2d 62 (3rd Cr. 1974), simlarly concluded that
8 960 did not limt liability for incone tax to "operating
trustees" al one.

The issues addressed in those cases have | ong since
been laid to rest. It is clear that with certain enunerated
statutory exceptions, the activities of a non-operating Chapter 7

trustee are taxable and that the bankruptcy estate may be a
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taxable entity. That is not the question in this case. The
guestion is by what authority is a non-operating Chapter 7

trustee required to remt taxes when due, in the face of the
practical problens noted by the trustee in his letter brief.

The | .R S. answers that since 26 U S.C. § 6012(b)(3)
requires the trustee to file the return that the corporation
woul d otherwi se have to file under 8 6012(a)(2), then 26 U S.C
8§ 6151(a) requires the trustee to pay at the time of filing.

That provision states that any person required to nake a return
"shall, wi thout assessnent or notice and demand fromthe
Secretary, pay such tax to the internal revenue officer with whom
the return is filed, and shall pay such tax at the tine and pl ace
fixed for filing the return ...." That latter provision,

however, does not specifically deal with trustees or fiduciaries
and is inconsistent with provisions of the Bankruptcy Code that
nmore specifically govern trustees' duties and responsibilities.

It has been | ong understood that general provisions of
tax law nust fall to specific provisions of the bankruptcy | aws.
In the case of Cohen v. United States, 115 F.2d 505 (1st Cr
1940), the court considered 8 64 of the Bankruptcy Act of 1898,
insofar as it addressed the priority and all owance of tax clains.
The contenporary equi valents would be 11 U . S.C. 8§ 505 on

determ nation of tax liability, 8 507(a)(8) with regard to
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priority pre-petition tax clainms, and 8 503 and 8§ 507(a)(1) with
regard to adm nistrative expense tax clainms. |In Cohen, the court

stated that,

We cannot see any legitimte distinction

bet ween taxes assessed before or after
bankruptcy where proof of claimnust be filed
in the bankruptcy proceedings. It is clearly
the intention of Section 64, sub. a, that any
controversy as to the anount or legality of
any tax agai nst a bankrupt should be pronptly
ascertained and determ ned before the first

di vi dends are decl ar ed.

Ful | and conpl ete opportunity is
given to the trustee to try the question of
tax liability onits nerits before the
referee, and in light of the obvious
i ntention of Congress through the Bankruptcy
Act to protect fully the bankrupt's interest
whil e expediting the settlenent of his
estate, we do not believe that Congress
intended to allow the trustee to disregard
t he opportunities given by the Bankruptcy Act
and rely on the provisions allow ng suit for
refund applicable to ordinary taxpayers.

Cohen, 115 F.2d at 507 (citation omtted).

It is no different today. Even if the trustee had the
means and inclination to have paid the $88,000 tax liability at
the tinme he filed the tax return, he would have violated the
Bankruptcy Code had he nmade the paynent w thout approval of the
Court. To the extent that 26 U S.C. §8 6151 m ght suggest the
contrary, it nust fall under the well-established principle that

the terns of a nore specific statute take precedence over those
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of a nore general statute where both statutes speak to the sane
concern. See Busic v. United States, 446 U. S. 398, 406 (1980);
Prei ser v. Rodriguez, 411 U. S. 475, 489-90 (1973).

The nore specific provisions of the Bankruptcy Code
clearly nmust prevail. 11 U S.C. § 503(a) states that, "An entity
may tinmely file a request for paynent of an adm nistrative
expense, or may tardily file such request if permtted by the
court for cause." Consequently, for the |.R S. to suggest that a
non-operating trustee nust pay adm nistrative expense taxes
before there has been any request therefor is problematic.

Addi tionally, the Bankruptcy Code contenplates that the
Court will "allow' adm nistrative expenses after notice and
hearing, and "any tax incurred by the estate" is specifically
required to be so approved. 11 U S. C. 8 503(b)(1)(B)(i). This
bespeaks no authority on the part of the trustee to pay
adm nistrative taxes until they have been all owed and approved by
the Court. Wen a trustee is an "operating" trustee, on the
ot her hand, 8 363 of the Code permts the trustee to use the
property of the estate in the ordinary course of business, and
this, together with 28 U S.C. 8 960 woul d presumably permt the
trustee to pay taxes in the ordinary course of business w thout
further specific approval of the Court.

Even stronger language lies in 11 U S.C. § 726(a),
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whi ch dictates that property of the estate shall be distributed
"first in paynent of clains of the kind specified in, and in the
order specified in section 507 of this title" where proof of the
claimwas tinely filed under 8 501 or tardily filed before the
date on which the trustee commences distribution. This |anguage
refers to that portion of 8 507 that states that first priority
is given to "adm nistrative expenses all owed under section
503(b)." 11 U.S.C. §8 507(a)(1). This sub-section reinforces the
requi renent that adm nistrative expenses nust be all owed before
they may be paid in a non-operating Chapter 7 case.

In the absence of express approval by the Bankruptcy
Court of specific expenses, or general approval by the Court in
the formof an order permtting operation of the Debtor or other
simlar blanket authority to pay expenses in the ordinary course
of admnistration, there is no provision of the Bankruptcy Code
or Rules that would permt, let alone require, the trustee to

di sburse funds of the estate as the |. R S. denands.

CONCLUSI ON

The Court concludes that unless the I.R S. or another
party in interest seeks and obtains an order allow ng the tax

litabilities and directing an interimdistribution, a non-
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operating Chapter 7 trustee has no duty to remt tothe |I.R S
any paynents for perceived adm nistrative expense tax
l[itabilities. Therefore, in this case in which it has now been
determ ned that there is no underlying incone tax liability to
the 1.R S., and in which any adm ni strative expense cl ai ned by
the 1.R S. for accrued interest could be based only on a duty to
remt, and not on any underlying tax liability, the trustee's
objection to such adm ni strative expense claimfor interest nust
be sustained. |In other words, there can be no claimfor interest
on what is ultimately determned to be a non-existent liability
in a non-operating Chapter 7 case.

It is inperative to note that today's hol ding does not
constitute a declaration that adm nistrative expense tax
liabilities do not accrue interest while the estate is being
adm nistered. Unlike other categories of adm nistrative expense,
adm nistrative taxes are the subject of a statute inposing
interest. The case at bar is unique in that it has now been
finally determned that there is no tax liability, and said
statute can have no application. However, it is equally true
that the Court does not today confirmthat adm nistrative expense
tax liability is entitled to the accrual of interest. To the
extent, if any, that that is in doubt, it nust await a proper

case.
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SO ORDERED.

Dat ed: Buf f al o, New Yor k
April 5, 1995

U. S. B. J.



