UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 01-24220

SANDRALEE RODGERS,

Debt ors. DECI SI ON & ORDER

BACKGROUND

On Novenber 6, 2001, Sandral ee Rodgers (the “Debtor”) fil ed
a petition initiating a Chapter 13 case. On Decenmber 7, 2001,
the Debtor filed the Schedules and Statenments required by
Section 521 and Rule 7001, which indicated that: (1) her hone
address was 545 State Street, Rochester, New York, where she
operated a country nusic bar; (2) she and her fornmer spouse were
the owners of an inconme-producing single famly residence
| ocated at 370 Lake Road, Webster, New York (the “Wbster
Property”), which: (a) had a ~current nmarket value of
$120, 000. 00; (b) was rented for $650.00 per nmonth; and (c) had
a $7,302.00 lien against it for unpaid real estate taxes; (3)
she was also the owner of a second single famly residence
| ocated at 57 Appleton Street, Rochester, New York, where a
friend lived and paid all of the expenses of the property; (4)
on or about Novenber 9, 2001, the City of Rochester conpleted
tax forecl osure sal es of properties she owned which were | ocated

at 25 Darien Street and 19 Lorenzo Street; and (5) on or about
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Novenber 9, 2001, the County of Monroe (the “County”) conpleted
a tax foreclosure sale of the Webster Property; and (6) she had
no unsecured creditors.

A Chapter 13 plan (the “Plan”) filed by the Debtor on
Decenber 7, 2001, provided for the paynment of $250. 00 per nonth
to the Chapter 13 Trustee in order to pay: (1) $508.50 in unpaid
fees for the Debtor’s attorney; (2) $400.00 to the New York
State Departnent of Taxation and Finance; and (3) $7,302.00 to
the County for the unpaid real estate taxes and |egal fees due
for the Webster Property, together with interest at eight
percent (8% per annum

On Novenber 19, 2001, the Debtor filed a motion (the
“Contenpt Motion”) which alleged that: (1) on or about Novenber
5, 2001, the Debtor |earned that on October 25, 2001 there had
been a real estate tax foreclosure auction sale of the Webster
Property (the “Auction Sale”) as part of an In Rem Real Estate
Tax Foreclosure proceeding comenced by the County (the “Tax
Forecl osure Proceeding”); (2) after the Debtor’s petition had
been filed, but before a deed for the Webster Property had been
delivered, the Debtor’s attorney had attenpted to prevent the
County fromdelivering a deed by: (a) on Novenber 6, |eaving a

voice mail nessage for one of the attorneys for the County,
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which advised her that the Debtor had filed a bankruptcy
petition and requested that the County not deliver a deed; (b)
on Novenber 6 and Novenber 7, delivering copies of the petition
to the County Offices along with a letter which requested that
no deed be delivered; and (c) on Novenber 7, having a tel ephone
conversation with one of the attorneys for the County during
whi ch the Debtor’s attorney was advised that the County did not
bel i eve that the Debtor had any interest in the Webster Property
at the time of the filing of her petition because her equity of
redenpti on had been extingui shed, so that the delivery of a deed
woul d not violate the stay provided for by Section 362 (the
“Stay”); (3) on Novenber 7, 2001, the Referee in the Tax
Forecl osure Proceedi ng delivered a deed of the Webster Property
(the “Webster Property Deed”); (4) the Webster Property Deed was
recorded in the Monroe County Clerk’s Office on November 8,
2001; and (5) the Webster Property had an assessed val ue of
$69, 100. 00.

The Contenpt Motion further alleged that: (1) when she fil ed
her petition, because the Webster Property Deed had not yet been
delivered, the Debtor was still the owner of the Property, and

therefore, the Property was property of the estate under Section
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541'; (2) the County violated the Stay provided for

362(a) (1),

by Secti ons

362(a)(3) and (a)(6)? when it allowed the Referee to

deliver the Webster Property Deed after the Debtor had fil ed her

Section 541 provides that:

(a) The commencenent of a case under section 301, 302 or
303 of this title creates an estate. Such estate is
conprised of al | the following property, wher ever
| ocated and by whomever hel d:

(1) Except as provided in subsections (b) and (c)(2) of
this section, all legal or equitable interests of the
debtor in property as of the comrencenent of the case.

11 U.S.C. § 541 (2001).

Section 362 provides in part that:

(a) Except as provided in subsection (b) of this
section, a petition filed under section 301, 302, or 303
of this title, or an application filed

under section 5(a)(3) of t he Securities I nvest or
Protection Act of 1970, operates as a stay, applicable
to all entities, of -

(1) the commencenent or conti nuati on, including the
i ssuance or enpl oynent of process, of a judicial,
adm ni strative, or other action or proceeding against
the debtor that was or could have been comenced before
the commrencenent of the case wunder this title, or to
recover a claim against the debtor that arose before the
comrencenent of the case under this title;

(3) any act to obtain possession of property of the
estate or of property from the estate or to exercise
control over property of the estate;

(6) any act to collect, assess, or recover a claim
against the debtor that arose before the commencenent of
the case under this title[.]

11 U.S.C. § 362 (2001).
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petition; (3) Section 28 of the Mnroe County In Rem Tax
Forecl osure Act (the “Foreclosure Act”), which governs real
estate tax foreclosures by the County, makes it clear that it is
only upon the recording of a deed that all of the interests of
t he owner, including any equity of redenption, are term nateds3
(4) because the County had notice of the Debtor’s filing before
it allowed the Referee to deliver and record the Wbster
Property Deed, it had wllfully violated the Stay; (5) the
Debtor wished to and was able to pay the unpaid real estate
taxes and | egal fees due the County over the termof the Pl an;
and (6) evenif the Court were to find that the Webster Property
was not property of the estate and the Stay did not apply so as
to prevent the post-petition delivery and recording of the
Webster Property Deed, because the Property had an assessed

val ue of $69, 100.00 and was sold for a bid of $7,302.26, the

3 Section 28 provides that:

Upon execution and recording of such deed the grantee
shall be seized of an estate in fee sinple absolute

and al | per sons i ncl udi ng t he st at e, i nfants,
i nconpetents, absentees and nonresidents, per sons in
prison and all other persons or corporations whether
under disability or not,__who may have had any right,
title, interest, claim Ilien or equity of redenption in
to or upon such parcel of land shall be forever barred
and _foreclosed of al | such right, title, i nterest,

claim lien or equity of redenption (enphasis added).
Monroe County I n Rem Tax Forecl osure Act § 28
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transfer was for |less than reasonably equivalent value and,
t herefore, was an avoi dabl e fraudul ent conveyance under Section
548. 4

The Cont enpt Motion requested that the Court enter an Order:
(1) pursuant to Section 362(h), finding the County in contenpt
for having willfully violated the Stay; (2) pursuant to Section
549, declaring the post-petition conveyance of the Wbster
Property to be a nullity; and (3) pursuant to Section 105
enj oi ning any act by anyone other than the Debtor to exercise
dom nion or control over the Webster Property.

On Novenber 27, 2001, the County filed a Menorandum of Law
in Opposition to the Contenpt Motion (the “County Menoranduni)
which: (1) asserted that it is well-settled New York Law that

the right of a nortgagor/owner to redeem their interest in

4 Section 548 provides, in part, that:

(a) The trustee may avoid any transfer of an interest of
the debtor in property, or any obligation incurred by
the debtor, that was made or incurred on or wthin one
year before the date of the filing of the petition, if
the debtor voluntarily or involuntarily -

(2) (A received less than a reasonably equivalent value
in exchange for such transfer or obligation; and

(B) (i) was insolvent on the date that such transfer was
nmade  or such obligation was i ncurred, or became

insolvent as a result of such transfer or obligation[.]

11 U.S.C. § 548 (2001).
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foreclosed real property is extinguished at the tinme of a
nort gage forecl osure public auction sale® (2) the New York Court
of Appeals inits decision in Tuthill v. Tracy, 31 N Y. 157, 162

(“Tuthill”), held that it was the foreclosure and sale that

barred the nortgagor’s equity of redenption, not the delivery of
a deed; (3) Bankruptcy Courts applying New York Law have al so
consistently held that it is the foreclosure sale, not the
delivery of a deed, which extinguishes the right to redeem (4)
Section 34(9) of the Foreclosure Act stated that, except as
ot herwi se provided, In Rem Tax Forecl osures would be regul ated
by the civil practice law and rules applicable to nortgage

foreclosures® (5) this Court, Hon. Edward D. Hayes presiding,

5 The underlying objective of a foreclosure action is to extinguish the
right of redenption of all interests in the property subordinate to that of the
foreclosing plaintiff and [divest [sic] conplete title in the purchaser at the
forecl osure sale. That right of redenption, however, is not extinguished by the
rendering of a judgnent of foreclosure and sale, final though it nay be. Rat her
the right to redeem survives up to the noment of an actual sale pursuant to the
forecl osure judgnent. Significantly, when the phrases “sale” or *“actual sale”

are enployed, they are intended to refer to the auction sale which [proceeds]
precedes [sic]the passing of actual title at the closing from referee to bidder.
Thus the right to redeem is extinguished when the property is “struck down” at
t he auction.

Bruce J. Bergnan, Bergman on New York Mortgage Foreclosures, § 27.02(2) (2001).

6 Section 34(9) provides that:

Except as otherwise provided herein such action in rem

to foreclose a tax Ilien shall be regulated by the
provisions of the civil practice law and rules and by
al l other provisions of law and rules of ©practice

applicable to foreclosure of a nortgage on real
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had held in his decisions in In re Smth, 7 B.R 106 (Bankr.
WD.N Y. 1980) and In re Upham 48 B.R 495 (Bankr. WD.N.Y.
1985), that real property purchased at a foreclosure sale
conducted prior to a nortgagor’s filing of a bankruptcy petition
was not part of the bankruptcy estate even though no deed had
been delivered, because under New York Law, the foreclosure sale
of real property effectively cut off all of the legal and
equitable interests the nortgagor had in the property; (6) the
Bankruptcy Court for the Western District of Pennsylvaniainits
decision in In re Pulcini, 261 B.R 836 (Bankr. WD. Pa. 2001),
(“Pulcini”) applied New York Law and held that once a public
auction sale had taken place, the purchaser, not the nortgagor,
possessed the equitable interest in the forecl osed property; and
(7) for the sane reasons set forth by the United States Suprene
Court in its decisionin BFP v. Resolution Trust Corp., 511 U. S.
531, 114 S.Ct. 1757 (1994), (“BFP’) the Court should find that:
(a) the proceeds received for the Whbster Property in the
properly conducted Tax Foreclosure Proceeding were reasonably
equi val ent value; and (b) the sale was not an avoidable

f raudul ent conveyance.

property[.]
Monroe County | n Rem Tax Foreclosure Act § 34(9).
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In a Decenmber 12, 2001 Affidavit, the Debtor asserted that:
(1) neither she nor her former spouse had ever received notice
of the intention of the County to auction the Webster Property;
and (2) although it was currently being utilized as renta
property, the Debtor intended to reside at the Webster Property
during her retirenment.

| n a Decenber 12, 2001 Menorandum (t he “ Debt or Menoranduni),
t he Debtor asserted that: (1) the decisions in In re Butchman,
4 B.R 379 (Bankr. S.D.N. Y. 1980), In re Smth, 7 B.R 106
(Bankr. WD.N Y. 1980), In re Cretella, 42 B.R 526 (Bankr.
E.D.N. Y. 1984), and In re Upham 48 B.R 495 (Bankr. WD. N.Y.
1985), which had held that, in a nortgage foreclosure
proceeding, once an auction sale had taken place and the
debtor’s tine to redeem had expired pre-petition, the Debtor had
no legal or equitable interest in the forecl osed property for
pur poses of Sections 362 and 541, were incorrect; (2) the proper
interpretation of New York Law is that it is only after a deed
is delivered that all of the interests of an owner of property
sold as part of a nortgage or real estate tax foreclosure
proceeding are termnated; (3) at the time of a nortgage
foreclosure sale, there is only an agreenent between the referee

and the purchaser to buy and sell the forecl osed property, there
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is not atransfer of ownership; (4) until a deed is delivered as
a part of an In Rem Mortgage or Tax Forecl osure Proceeding, the
owner has the exclusive right to possession, bears the risk of
|l oss, and is liable for anyone injured on the property; and (5)
the Debtor had a legal interest in the Webster Property at the
time of the filing of her petition, and the Stay was willfully
vi ol ated when that legal title was transferred by the post-
petition delivery of the Webster Property Deed.

In a Decenber 17, 2001 Menorandum the County once again
asserted that the Webster Property was not property of the
estate for purposes of Sections 362 and 541 after the Debtor’s
equity of redenption had expired at noon on the day preceding
t he Auction Sal e.

On Decenber 11, 2001, the attorneys for Wlliam M Lissow
(“Lissow’), the grantee of the Webster Property Deed, filed an
Affidavit and Menorandum of Law in Opposition to the Contenpt
Mot i on.

DI SCUSSI ON

Summary of Deci sion

As in the case of regularly conducted New York In Rem
Mort gage Forecl osure Proceedings, in a New York In Rem Tax Real

Estate Tax Forecl osure Proceedi ng such as that conducted by the
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County of Monroe, where the governing statute provides for
judicial involvement and a public sale, once the owner’s right
to redeem has been extingui shed by the conpletion of the public
sale: (1) the forecl osed property is not property of the estate
for purposes of Section 541, even though the owner may retain
sone i ncidents of ownership between the time of the public sale
and the tinme when the referee delivers a deed; and (2) the Stay
provided for by Section 362 does not apply to prevent the
referee fromdelivering a deed.

In a regularly conducted New York In Rem Real Estate Tax
Forecl osure Proceedi ng such as that conducted by the County of
Monroe, where the governing statute provides for judicial
i nvol venent and a public sale: (1) the proceeds received at the
sale constitute reasonably equivalent value; and (2) the
transfer of the property by the public sale and the delivery of
a deed by the referee i s not an avoi dabl e fraudul ent conveyance.

1. The Equity of Redenption

A. Mort gage For ecl osure Proceedi ngs

| agree with the County that the decisions of the State and
Feder al Courts, including Bankruptcy Courts, which have
addressed the issue have correctly decided that: (1) in a

regul arly conducted nortgage forecl osure proceedi ng, conpletion
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of the public sale, not the delivery of a deed, extinguishes the
nortgagor’s right to redeemthe nortgaged property, See Tuthill
v. Tracy, 31 N Y. 157, 162; Belsid Holding Corp. v. Dahm 12
A.D.2d 499 (1960); Citibank, N. A v. Press Realty Corp., 139
M sc.2d 558 (1988); In re Butchman, 4 B.R 379 (Bankr. S.D.N.Y.
1980); In re Smth, 7 B.R 106 (Bankr. WD.N Y. 1980); In re
Cretella, 42 B.R 526 (Bankr. E.D.N Y. 1984); and In re Upham
48 B. R. 495 (Bankr. WD.N. Y. 1985); and (2) in the event that a
nmortgagor files a bankruptcy petition after the conpletion of
t he public sale but before the referee delivers a deed: (a) the
nort gaged property is not property of the bankruptcy estate for
pur poses of Section 541, because the nortgagor no | onger has an
equitable interest in the property, and, therefore, the Stay
provi ded for by Section 362(a)(3) does not apply to prevent the
referee fromdelivering a deed; and (b) the Stay provided for by
Sections 362(a)(1) and 362(a)(6) does not apply to prevent the
referee fromdelivering a deed because: (i) the adm nistration
of the bankruptcy estate would not be affected by the |oss of
any remaining | egal interests the debtor may still retain in the
nmort gaged property; (ii) the delivery of a deed would affect
only the nortgaged property in which the debtor has no equitable

interest and not the debtor’s personal liability; (iii) under
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t hese circunstances and for bankruptcy purposes the delivery of
a deed is a mnisterial act, See In re Pulcini, 261 B.R 836
(Bankr. WD. Pa. 2001); and (iv) the delivery of a deed woul d not
frustrate any other policies or purposes underlying the
enact ment of the Stay.

In a regularly conducted New York In Rem Mortgage
Forecl osure Proceeding, once the ability of the nortgagor to
redeem has expired at the conpletion of the public sale, the
nort gagor has | ost any equitable interest in the property. Even
t hough, as the Debtor asserts, the nmortgagor may still retain
some of the incidents of ownership until the referee delivers a
deed, such as the right to possession and record legal title,
those retained interests in the property, wthout an equitable
interest or the ability to reacquire the equitable interest,”’ are
not sufficient for the property to be considered to be property
of the estate for purposes of Section 541, since neither the
estate nor its creditors can benefit from these retained

i nterests.

7 Having lost any equitable interest in the property when the public
sale is conpleted, there is nothing in the Bankruptcy Code or Rules which would
afford the nortgagor the ability in a bankruptcy proceeding to regain that
equitable interest, either by bringing the foreclosed nortgage current or paying
it off. See lnre Cretella, 42 B.R 526, 530 (Bankr. E.D.N.Y. 1984).
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By the time the “hammer has fallen” at the public sale, the
nort gagor has had sufficient opportunities, both before and
after the entry of a judgnent of foreclosure and sale, to redeem
the property by payi ng whatever anmounts were necessary to have
t he forecl osure action di scontinued. Therefore, termnating the
interests of the nortgagor in the property at the conpletion of
t he public sale for bankruptcy purposes provi des needed finality
for purchasers at nortgage foreclosure sales.

Inits Decision & Order in In re Mss, 270 B.R. 333 (Bankr.
WD. N Y. 2001), this Court stated that the Stay was enacted to:
(1) preserve the status quo for the benefit of the Debtor, the
bankruptcy estate and the creditors of the estate; (2) prevent
any actions against the Debtor’s property or property of the
estate; (3) prevent the continuing harassnent of the Debtor; and
(4) prevent actions by creditors that woul d negatively inpact on
t he Bankruptcy Code’s policy of equality of distribution.

Permtting the post-petition delivery of a deed by a referee
in a nortgage foreclosure proceedi ng where the public sale has
been conpleted prior tothe filing of a bankruptcy petition does
not frustrate any of the underlying purposes or policies for the
enactment of the Stay provided for by Sections 362(a)(1l) and

362(a)(6), in that: (1) the debtor’s status with respect to an
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equitable interest in the property or the ability to redeem
would not be affected because, once the public sale was
conpl eted, the debtor |ost any equitable interest and there is
nothing in the Bankruptcy Code or Rules that would afford the
debtor the ability to reacquire that interest; (2) it would not
be an affirmati ve act by the nortgagor to harass the debtor or
attenpt to force the debtor to pay the amounts due on the
nort gage because once the public sale was conpleted the debtor
| ost any ability or right to pay off the nortgage and redeemthe
property; (3) it would not alter the relationships between the
nort gagor and the debtor or the debtor and any of the debtor’s
other creditors because those rights had either been fully
determned in the nortgage foreclosure proceeding or woul d not
ot herwi se be determ ned solely by the delivery of a deed; (4) as
di scussed above, no property of the estate would be affected;
and (5) termnating the debtor’s remaining incidents of
ownership, such as the right to possession and record | egal
title, would not affect the rel ati onshi ps between t he debtor and
the debtor’s pre-petition creditors.

Therefore, | find that for purposes of Sections 362(a)(1)
and 362(a)(6), the post-petition delivery of a deed by the

referee in a regularly conducted New York In Rem Mortgage
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Forecl osure Proceeding where a public sale was conpl eted pre-
petition does not violate the Stay because it would not
frustrate any of the policies underlying the enactnent of the
St ay.

B. Real Estate Tax Forecl osure Proceedi ngs

In the event that an owner of real property has lost the
right to redeem the property as part of a regularly conducted
New York In Rem Real Estate Tax Forecl osure Proceeding, the | aw
applicable to nortgage foreclosure proceedings should be
extended to such real estate tax foreclosure proceedi ngs should
that owner file a bankruptcy petition. Therefore, once the
ability to redeem has been |ost pre-petition, the foreclosed
property sold at a public sale is no longer property of the
estate for purposes of Section 541, and the Stay provided for by
Section 362 does not apply to prevent the delivery of a deed by
areferee, Seelnre Coms, 181 B.R 145 (Bankr. N.D.N. Y. 1994).

In the case of the Webster Property, the Foreclosure Act
provi des, and the Notice of Sal e and Judgnent of Forecl osure and
Sale in the Tax Foreclosure Proceeding specifically provided,
that the |ast opportunity for the Debtor to redeem the Wbster
Property was noon on the day preceding the October 25, 2001

public sale. |In addition, as discussed above, the Foreclosure
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Act states that except as otherwise provided, the I|aw of
nortgage foreclosure proceedings is applicable. Ther ef or e,
there can be no question that in the Tax Forecl osure Proceeding
of the Webster Property, the Debtor | ost any right to redeemthe
Property at the latest at the tine of the conpletion of the
public sale on Cctober 25, 2001, and that after that time the
Debtor had no further equitable interest in the Property.
Therefore, upon the filing of her petition on Novenmber 5, 2001,
t he Webster Property did not beconme property of the estate, and,
for the reasons discussed above, the Stay did not apply to
prevent the referee fromdelivering a deed.

[11. Avoi dabl e Fraudul ent Conveyance

The Tax Foreclosure Proceeding, which was governed by
statute, provided for: (1) notice to the Debtor that conplied
with the requirenents of due process?® (2) judicial involvenent,
including the entry of a judgnent of foreclosure and sale by a
New York State Court with jurisdiction; (3) an advertised public
sale; and (4) a procedure to adm ni ster surplus proceeds if they
were generated at the public sale. Therefore, the proceeds

received in the Webster Property Real Estate Tax Forecl osure

8 The Debtor’s claim that she did not receive the required statutory
notices of the Tax Foreclosure Proceeding nust be addressed in the New York State
Court which entered the Judgment of Foreclosure and Sale, if at all.
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Proceedi ng were for reasonably equival ent val ue and the sal e and
transfer were not avoi dabl e fraudul ent conveyances under Secti on

548. See BFP v. Resolution Trust Corp., 511 U.S. 531 (1994); In

re Com s, 181 B.R 145 (Bankr. N.D.N. Y. 1994).°

CONCLUSI ON

The Contenpt Motion is in all respects denied.

I T 1S SO ORDERED

HON. JOHN C. NI NFQ, I
CHI EF U. S. BANKRUPTCY JUDGE

Dat ed: January 10, 2002

9 The tax foreclosure statute in GComs did not provide for judicial
i nvol venent .
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