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OPINION AND ORDER DISMISSING ADVERSARY PROCEEDING AS UNTIMELY

Here we have a late-filed dischargability complaint leading to the Debtor’s motion to dismiss

the complaint as late-filed.  Plaintiff’s counsel has filed an affirmation of his own.  It is always

refreshing when counsel might offer something of counsel’s personal knowledge, rather than

turning a client’s unfortunate tale into counsel’s own attestation.  However, even such worthy efforts
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by counsel have possible pitfalls.  That seems to be the case here.  But although that affirmation

is dispositive here, that does not necessarily mean that Plaintiff had a viable §523 objection.

In the case of LaDuca v. Vescio, Jr., AP No. 93-1191(Bank. WDNY, 1994), (copy attached),

this Court sought to make it clear that an attorney may not “bounce in and out” of a bankruptcy

case, complicating matters for opponents and for the Court.  That case dealt with a lawyer who

withdrew from representation of a debtor before he gratuitously injected an affidavit claiming that

he had negotiated a verbal stipulation extending time for that debtor to answer a §523 complaint.

The present case is factually and procedurally distinct, but is not entirely different.

Here, counsel for a creditor (and who still represents that client) injects an affirmation of his

own in support of the late-filed §523 complaint.  The “bouncing in and out” is presented by his

declaration that he called the Plaintiff on May 20, 2017 to inform him that the Debtor had filed for

relief under Chapter 7 on May 18, 2017 and that Plaintiff instructed him, on that call, not to do

anything more because the Plaintiff already owed HoganWillig more than he could afford to pay. 

What counsel’s affirmation does not say is what this Court must presume was said to the

Plaintiff on that same call.   The Court presumes that the firm advised its client that some debts can1

be excluded from bankruptcy discharge; that as to debts arising from alleged fraud, a complaint

must be filed under §523(a)(2); that such a complaint has to be filed within a short time frame; that

the Plaintiff would not need an attorney to file such a complaint; that the firm could make a simple

motion seeking to extend the time for its client to file such a complaint, or even that the client could

make such a motion himself, in the form of a letter.  And so forth and so on.

This writer never presumes that an attorney gave bad advice in a discussion that unequivocally occurred.1
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Because the Court presumes that the Plaintiff was so advised by the HoganWillig firm, this

late complaint must be dismissed.   2

It is ORDERED that the complaint is dismissed as late-filed.

Dated:  Buffalo, New York
December 7, 2017

 /s/ Michael J. Kaplan
                                        ________________________________

           U.S.B.J.

The Court has read the Plaintiff’s arguments.  If his claims of fraud are true, then it is truly unfortunate that he2

did not seek relief here in a timely fashion.  However, Debtor’s counsel insisted at oral argument that a state court arbiter

found that there was no fraud.  If that is so, then this late complaint might not have succeeded even if it had been timely

filed.  The Court also has considered Plaintiff’s argument that after the May 20, 2017 conversation with his counsel, he

was lulled into a false sense of security by the fact that the Trustee filed a Motion to Dismiss this case after the Debtor

failed to appear at the initial §341 Meeting, which the Plaintiff did attend.   Plaintiff apparently was unable to attend  the

adjourned §341 Meeting, but the Debtor did attend and the Trustee withdrew the Motion to Dismiss.  That might pose

an interesting question in a different case.  (For example, this writer would be astonished if any trustee here would have

told this creditor (or any other creditor) not to bother to file something in writing with the Court to protect his or her

rights, but that might be a triable matter.  Another example is this:  If an attorney were to give bad advice to a creditor

based upon a debtor’s failure to appear at a §341 meeting and a Chapter 7 trustee’s Motion to Dismiss, that would be

a matter for a non-bankruptcy forum, dealing with possible attorney malpractice.)  














