UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 898-80437-478

ALl SON SCHWARTZ,

Debt or . DECI SI ON & ORDER
GLENN SCHWARTZ,
Plaintiff,
V. AP NO. 800- 8054-478
ALl SON SCHWARTZ,
Def endant .
BACKGROUND

On January 15, 1998, Alison Schwartz (the “Debtor”) filed
a petition initiating a Chapter 7 Case. On April 23, 1998, an
Order was entered granting the Debtor a discharge in her no
asset Chapter 7 case. On January 25, 2000, an Order (the
“Reopening Order”) was entered in response to a notion by the
Debtor which: (1) reopened her Chapter 7 case; (2) added as a
creditor denn Schwartz, her fornmer husband; (3) added as a
creditor Dyck-O Neal, Inc., the then-holder of a Note and
Mortgage (the “Chase Mdrtgage”), originally executed by the
Debt or and G enn Schwartz in favor of Chase Mortgage Corporation

(“Chase”), covering the fornmer residence occupi ed by the Debtor
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and denn Schwartz, a cooperative apartnent |ocated at 334-A
Peni nsul a Boul evard, Cedar hurst, New York (the “Apartment”); and
(4) gave G enn Schwartz and Dyck-O Neal, Inc. thirty (30) days
within which to file a Conplaint to determne the
di schargeability of any debt that either alleged was due them
fromthe Debtor.

On February 14, 2000, denn Schwartz filed an Adversary
Proceedi ng against the Debtor which requested that the Court
determ ne to be nondi schargeabl e a debt due from d enn Schwart z
and the Debtor to Dyck-O Neal, Inc. in the anount of $36, 408. 63.
This debt (the “Deficiency Debt”) was the deficiency due on the
Chase Modrtgage after the Apartnment was sold at foreclosure in
May 1997.

The Conpl aint in the Adversary Proceeding alleged that: (1)
on May 1, 1997, the Debtor and G enn Schwartz were parties to an
action for divorce pending in the Suprene Court, Nassau County
(the “Divorce Action”); (2) prior to May 1, 1997, the Chase
Mortgage had gone into default, a nortgage foreclosure
proceedi ng had been commenced and the Debtor and G enn Schwart z
knew that an auction sale was scheduled to take place in Muy;
(3) by letter dated May 1, 1997, the Debtor’s matrinoni al
counsel recomended to the Hon. George A. Mirphy (*“Judge
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Mur phy”), the presiding Suprene Court Justice in the Divorce
Action, that he enter an order directing the Debtor and G enn
Schwartz to |iquidate their | RA accounts and use the proceeds to
bring the Chase Mrtgage current; (4) on My 9, 1997, Judge
Mur phy entered an Order in the Divorce Action (the “IRA Order”)
whi ch provided in part that: “the Court directs the parties to
liquidate forthwith the individual retirement accounts and
i medi ately pay the nonies owed (approximtely $16,000.00) to
Chase Manhattan Mortgage Corporation in order to reinstate the
| oan”; (5) the Debtor wilfully failed to obey the IRA Order by
failing to cash in her I RAs and use the proceeds to reinstate
t he Chase Mortgage; (6) on or about May 21, 1997, the Apartnment
was sold at a foreclosure auction for |less than the full anmount
due on the Chase Moirtgage, which resulted in the Deficiency
Debt; (7) on or about July 8, 1997, the Debtor and G enn
Schwartz executed a stipulation of settlenent in the Divorce
Action (the “Settl enent Agreenent”), which contained a provision
wher eby the Debtor agreed to hold G enn Schwartz harm ess with
respect to the Apartnent (the “Hold Harm ess Provision”); (8)
t he provisions of the Settl ement Agreenent were incorporated in
the party’ s Decenber 8, 1997 Divorce Decree; (9) when the Debtor
filed her petition, she failed to schedule the Deficiency Debt
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or G enn Schwartz or Dyck-O Neal, Inc. as creditors; (10) the
Debtor was liable to G enn Schwartz for the full anount of the
Deficiency Debt because of her fraudulent conduct and wl ful
di sobedi ence of the I RA Order; and (11) the debt due fromthe
Debtor to Genn Schwartz should be determned to be
nondi schar geabl e pursuant to Section 523(a)(4), because of the
Debtor’s fraud, Section 523(a)(6), because of the malicious
injury to Genn Schwartz caused by the Debtor’s failure to obey
the | RA Order, and Section 523(a)(11).1

The Debtor interposed an Answer to the Conplaint in the
Adversary Proceeding which alleged that: (1) she did not have
sufficient know edge to forma belief as to whether the proceeds

fromthe | RA accounts mai ntai ned by her and G enn Schwartz woul d

1 Section 523(a)(11) provides that:

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of this title does not discharge an individual debtor from

any debt -
(11) provided in any final judgnment, unreviewable order, or
consent order or decree entered in any court of the United
States or of any State, issued by a Federal depository

institutions regulatory agency, or contained in any settlenment
agreenent entered into by the debtor, arising from any act of
fraud or defalcation while acting in a fiduciary capacity
committed wth respect to any depository institution or
insured credit union[.]

11 U.S.C. § 523(a)(11) (2000).
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have been sufficient to stop the foreclosure sale of the
Apartnent; (2) her actions were not wilful, fraudulent or
pur poseful; (3) the Hold Harm ess Provision was only for any
expenses or liability which m ght occur between the forecl osure
sal e and when she noved out of the Apartnment on August 1, 1997,
(4) her failure to initially schedule G enn Schwartz as a
creditor in her bankruptcy case was not fraudulent or wlful,
but was sinply because her attorney failed to advise her to
include himas a contingent creditor; and (5) the Chase Mortgage
went into default because @ enn Schwartz failed to perform his
obligati ons under a March 7, 1996 Order in the Divorce Action
which required him to continue to pay the Mrtgage and the
carrying charges on the Apartnent.

As required by the Bankruptcy Court, the Plaintiff filed a
Sept enber 15, 2000 pretrial statenment (the “Pretrial Statenent”)
whi ch asserted that: (1) the Plaintiff was now proceeding in his
request for a determnation of nondischargeability under

Sections 523(a)(2)(A) and 523(a)(3)(B);? and (2) the issues for

2 Sections 523(a)(2)(A) and 523(a)(3)(B) provide that:
(a) A discharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of this title does not discharge an individual debtor from
any debt -

(2) for noney, property, services, or an extension, renewal,
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the Court to decide were: (a) whether the Debtor was liable to
G enn Schwartz for the full anount of the Deficiency Debt by
reason of the Hold Harm ess Provision;2® and (b) did the actions
of the Debtor in not conplying with IRA Order constitute fraud
within the meaning and intent of Section 523(a)(2)(A).

This matter was scheduled for trial on Novenmber 30, 2000,

before the Hon. John C. Ninfo, Il, Chief Judge of the United

or refinancing of credit, to the extent obtained by -

(A) false pretenses, a false representation, or actual
fraud, other than a statenent respecting the debtor's or
an insider's financial condition;

(3) neither listed nor scheduled under section 521(1) of this
title, with the name, if known to the debtor, of the creditor
to whom such debt is owed, in tinme to permt -

(B) if such debt is of a kind specified in paragraph
(2), (4), or (6) of this subsection, tinely filing of a
proof of claim and tinmely request for a determnation of
di schargeability of such debt under one  of such
paragraphs, unless such creditor had notice or actual
know edge of the case in time for such tinely filing and
request|[.]

11 U.S.C. 8§ 523(a)(2)(A) and (a)(3)(B) (2000).

3 The Hol d Harm ess Provision reads as foll ows:

The parties acknow edged that the marital residence |ocated at 334A
Penni nsul a Boul evard, Cedarhurst, New York was sold at auction and

the cooperative shares purchased by the nortgagee. That the Wfe
conti nues to reside at sai d residence and shall be sol ely
responsible for any and all costs to remain and any and all costs
associated therewith and shall hold the Husband harmess and

indemified as to sane.
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St at es Bankruptcy Court for the Western District of New York,
sitting by the authority of the United States Court of Appeals
for the Second Circuit as a Visiting Judge in the Bankruptcy
Court for the Eastern District of New York. On the trial date,
the parties elected to submt the matter on the pleadings
previously filed with the Court, together with post-trial

subm ssi ons due by Decenber 14, 2000.

DI SCUSSI ON

Section 523(a)(3)(B) Cause of Action

Any cause of action G enn Schwartz my have had under
Section 523(a)(3)(B) was rendered noot by the entry of the
Reopening Order, signed by United States Bankruptcy Judge
Dor ot hy Ei senber g, whi ch  afforded G enn  Schwartz t he
opportunity, which he took advantage of, to commence an
Adversary Proceeding to have the Court detern ne whether any
debt he alleged was due him from the Debt or was
nondi schar geabl e.

1. The Hold Harm ess Provi sion

It is clear from the unanbi guous | anguage of the Hold
Harm ess Provision, as well as the facts and circunstances

surroundi ng the execution of the Settlenent Agreenent, that the
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Debtor’s agreenment to hold G enn Schwartz harnm ess with respect
to the Apartnment was limted to any costs, liabilities or
i ndebt edness which mght result from the Debtor’s hol dover
possessi on of the Apartment from the time of the foreclosure
auction sale to the term nation of her possession on or about
August 1, 1997. The clear |anguage of the Hold Harnl ess
Provision only permts that interpretation.

Furthernmore, given that the foreclosure sale had already
taken place at the time the Settlenment Agreenent was entered
into, so that the parties knew that a substantial deficiency on
t he Chase Mortgage had resulted, it would not be reasonable to
conclude that the Debtor would have agreed by the Hold Harm ess
Provision to be solely |liable for the Deficiency Debt. [If that
had been the intention of the parties, the Hold Harm ess
Provi sion would have been nore detailed and specific on that
poi nt . This is especially true given what appears to be an
ot herwi se extensive and detailed Settlenment Agreenent, ending,
what appears to have been, a contentious divorce action.

[, Section 523(a)(2)(A) Cause of Action

In order to prevail on a 8523(a)(2)(A) cause of action based
upon fraud, a plaintiff nust establish, by a preponderance of
t he evidence, the following five elenents: (1) a representati on;
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(2) falsity; (3) scienter; (4) justifiable reliance; and (5)
danmage. In re Mtchell, 227 B.R 45 (Bankr. S.D.N. Y. 1998).
After reviewi ng the pleadings filed by G enn Schwartz in the
Adversary Proceedi ng, a sunmary of his argunent on actual fraud
is as follows: (1) the Debtor nade a false representation to
G enn Schwartz, which was that she would |iquidate her [|RA
accounts and pay the proceeds of the accounts to Chase so that
t he Chase Mortgage woul d be reinstated and the forecl osure sale
scheduled for the Apartnment discontinued, provided 4 enn
Schwartz also liquidated his | RA accounts and paid the proceeds
to Chase; (2) although this false representation was not
directly nmade by the Debtor to G enn Schwartz, it was made in a
May 1, 1997 letter fromthe Debtor’s attorney to Judge Mirphy
requesting that he direct the |iquidation of the parties’ |RAs
to prevent the foreclosure sale, and the Debtor was bound by
that letter for purposes of Section 523(a)(2)(A); (3) the Debtor
made the fal se representation to denn Schwartz with the intent
to deceive him because she never Iliquidated her | RA account
pursuant to the IRA Order, and, given the proximty of the
letter fromher attorney to Judge Murphy, the IRA Order and the
auction sale, she could never have intended at the tinme the

fal se representation was nade to |iquidate her | RA accounts and
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pay the proceeds to Chase; (4) G enn Schwartz relied on the
Debtor’s fal se representati on, as evidenced by the fact that he
did liquidate his I RA accounts and was prepared to pay themover
to Chase in order to reinstate the Chase Mrtgage and stop the
foreclosure sale, however, because the Debtor failed to conmply
with the | RA Order and appear at the foreclosure sale to pay the
proceeds of her accounts to Chase, he never paid the proceeds of
his I RA accounts to Chase; and (5) the Deficiency Debt was the
direct result of the Debtor’'s failure to liquidate her IRA
accounts and pay the proceeds over to Chase which would have
reinstated the Chase Mortgage on the Apartnment and stopped the
foreclosure sale, since if she had conplied with the | RA Order,
t he Chase Mortgage woul d have been reinstated and the parties
coul d have sold the Apartnent for a profit, or, even if she had
tinmely advised G enn Schwartz that she was not going to conmply
with the Order, he could have otherwi se nmade arrangements to
reinstate or payoff the Mrtgage and prevent any deficiency.

Al t hough | cannot condone the Debtor’s failure to conply
with the IRA Oder, | find that Genn Schwartz has failed to
prove the required elenments of actual fraud under Section
523(a)(2)(A), by a preponderance of the evidence, so that any
debt or obligation which the Debtor m ght otherw se have had to
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hi m should he be required to pay nore than one-half of the
Defici ency Debt,is dischargeable.

A. Representation; Falsity

There is insufficient evidence in the record for the Court
to conclude that the Debtor actually made a fal se representation
to G enn Schwartz about the |iquidation of her |IRA accounts and
the paynent of any proceeds to Chase. Exhibit 3, filed on
behal f of A enn Schwartz at the tinme the Adversary Proceedi ng
was submtted for decision, is a copy of a July 25, 2000
deposition of Alison Schwartz (the “Schwartz Deposition”). A
revi ew of Pages 13-27 of the Schwartz Deposition indicates that
the Debtor did not have any direct discussions with denn
Schwartz regarding her I RA accounts and the Chase Mortgage and
did not instruct her attorney to recommend to Judge Murphy t hat
he enter the IRA Order. Rat her, the Schwartz Deposition
indicates that, as often is the case in divorce actions, the
parties are musicians in an ever-changi ng synphony performance
written and conducted by their attorneys. Therefore, | find
that G enn Schwartz has failed to prove by a preponderance of

t he evidence that the Debtor nmade a fal se representati on.
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B. Sci enter

It is also clear fromPages 13-27 of the Schwartz Deposition
that to the extent that a false representation may have been
made to G enn Schwartz regarding the |IRA accounts and the
payment of the proceeds to reinstate the Chase Mrtgage, the
Debtor did not in any way participate in that representation
with an intent to deceive him

C. Justifiable Reliance

| find that d enn Schwartz did not justifiably rely on the
provi sions of the RA Order. There is no evidence in the record
that Chase would have allowed the Chase Mirtgage to be
reinstated on the date of auction sale by the paynment of all
arrearages due on the Mdirtgage along with attorneys’ fees and
expenses, or that the proceeds of the IRA accounts of 4 enn
Schwartz and the Debtor woul d have been sufficient to pay all of
t hose anpunts necessary if Chase elected to allow the Mrtgage
to be reinstated. Since a Judgnment of Foreclosure and Sal e had
been entered by the New York State Suprenme Court, Chase had the
option of requiring the full paynment of all of the anmobunts due
on the Mortgage. |If the Mortgage was to have been paid off or
reinstated, there would have had to have been extensive
di scussi ons anong representatives of Chase, G enn Schwartz and
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the Debtor to insure that there was an ability to pay off or
reinstate the Chase Mortgage. However, there is no evidence in
the record that any such discussions took place. Furt her nore,
if there was to be a payoff or reinstatenent of the Mourtgage, at
some point well before the day of the auction sale,
representatives of G enn Schwartz wuld have contacted
representatives of the Debtor to: (1) insure that her IRA
accounts had been |iquidated; (2) determ ne the exact anount of
t he proceeds avail able from her accounts; and (3) attend to all
of the other details necessary so that the Chase Mdrtgage could
be paid off or reinstated. There is no evidence in the record
t hat such contacts were made by or on behalf of G enn Schwart z.

Therefore, | find that G enn Schwartz could not have
justifiably relied on the terns of the | RA Order with respect to

t he payoff or reinstatenment of the Chase Mortgage.

D. Damage
G enn Schwartz was contingently liable, along with the

Debtor, for the full amounts due or to becone due on the Chase
Mort gage, which was already in default and had been accel erated
at the tine of the entry of the IRA Order. Since there is no
evidence in the record from which |I can conclude that Chase
woul d have pernmitted the Chase Mortgage to have been reinstated
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on the date of the auction sale, or that the proceeds of the
i quidation of the | RA accounts of G enn Schwartz and t he Debt or
woul d have been sufficient to pay all of the anmpbunts necessary
to reinstate the Mortgage, | nmust find that G enn Schwartz has
failed to neet his burden to prove that the Deficiency Debt was
the direct result of the Debtor’s failure to conply with the I RA
Or der.

As | have previously stated, there would have been detail ed
di scussi ons anong representatives of Chase, G enn Schwartz and
the Debtor to insure that the Chase Mrtgage could have been
reinstated or paid off on or before the date of the auction
sale, and there is no evidence in the record that G enn Schwartz
or his representatives took the necessary steps to insure that
everything necessary was in place to result in a reinstatenment
or payoff. Therefore, the Debtor’'s failure to conmply with the
| RA Order was not the proximate cause of Genn Schwartz's
liability for the Deficiency Debt.

V. Section 523(a)(6)

The Court is unclear fromthe pl eadi ngs whether by the tinme
of trial denn Schwartz was still asserting that the failure of
the Debtor to conply with the IRA Order nmade any liability she
m ght have to him in connection with the Deficiency Debt
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nondi schar geabl e pursuant to Section 523(a)(6) because her
actions were wilful and malicious. The United States Suprene
Court in Kawaauhau v. Ceiger, 523 U.S. 57 (1998), has held that
for a plaintiff to prevail on a cause of action under Section
523(a)(6) for wilful and malicious injury, it must denonstrate,
by a preponderance of the evidence, that the debtor intended to
cause a particular injury, rather than that a debtor’s
deli berate act nerely lead to the injury.

G enn Schwartz has failed to prove, by a preponderance of
the evidence, that the Debtor’s failure to conply with the IRA
Order was done by her with the intent to cause himthe all eged
injury, towt, making himliable for a deficiency on the Chase
Mortgage after the auction sale, which he would not otherw se

have been |liable for.

CONCLUSI ON

The Debtor is discharged from any liability to denn

Schwartz in connection with the Deficiency Debt.

I T 1S SO ORDERED
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HON. JOHN C. NI NFQ, I
CHI EF U. S. BANKRUPTCY JUDGE

Dat ed: February 12, 2001
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