UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 01-22939

TMP NATI ONAL CARTAGE CORPORATI ON,
f/klia Flower City Express,

Debt ors. DECI SI ON & ORDER

BACKGROUND

On July 31, 2001, TMP National Cartage Corporation (the
“Debtor”), which operates a trucking conpany, filed a petition
initiating a Chapter 11 case. On the Schedul es and Statenents
required to be filed by Section 521 and Rule 1007, the Debtor:
(1) indicated that it was the owner of a 2001 Freightliner
Tractor and Raven Flatbed Trailer, together valued at
$90, 000. 00, and subject to a security interest and lien in favor
of Ford Motor Credit (“Ford Credit”)? (2) on its Schedule G of
Execut ory Contracts and Unexpired Leases, indicated that it had
a vehicle lease with Genesee Truck Rental and a Truck Rental
Agreenent covering six units with Penske Truck Leasing Co.
(“Penske”); and (3) indicated that Jose Puente, the Debtor’s
Presi dent and twenty-five percent (25% sharehol der, was a co-

debtor of the Debtor’s obligations to Penske.

1 Ford Credit filed a proof of claim which attached copies of “Trac”
Commerci al Leases covering the tractor and trailer.



BK. 01-22939

A Mnute Report of a Section 341 Hearing conducted by the
O fice of the United States Trustee on August 28, 2001 indicated
t hat the Debtor “needs to negotiate with Penske regardi ng post-
petition | ease assunption and paynent terns.”

On COctober 5, 2001, Penske filed a notion for relief from
the automatic stay (the “Stay Relief Mtion”) which alleged
that: (1) on April 16, 1999, the Debtor and Penske entered into
a Vehicle Lease Service Agreenent (the “Lease Agreenment”) that
provided for the | ease by the Debtor of six tractors and three
trailers (collectively, the “Leased Vehicles”); (2) the Lease
Agreenment was not a financing agreenent, so the Debtor had no
equity in the Leased Vehicles; (3) through July 2001, the Debtor
was nore than $130,000.00 in arrears on its | ease paynents; (4)
the Lease Agreenent was term nated by Penske’s pre-petition
July 26, 2001 notice (the “Term nation Notice”); (5) as of
Sept enber 7, 2001, the Debtor was $11,166.06 in arrears on its
post-petition | ease paynents; and (5) the automatic stay shoul d
be term nated so that Penske could obtain possession of the
Leased Vehicles in accordance with its rights and renedi es under
the Lease Agreenent.

On October 12, 2001, the Debtor interposed a Response to the

Stay Relief Mtion which: (1) reserved the Debtor’s right to
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bring further proceedi ngs before the Court to determ ne whether
the Lease Agreenent constituted a true |ease or a financing
agreenent; (2) disputed on several grounds the ampunts that
Penske had all eged were due under the Lease Agreenent; and (3)
di sputed that, to the extent that the Lease Agreenent was found
to be a true | ease, Penske had effectively term nated the | ease
pre-petition by the “Term nation Notice.”

On the return date of the Stay Relief Mtion, the Court set
the matter down for a hearing and advised the attorney for the
Debtor that, if the Debtor wi shed to pursue its position that
t he Lease Agreenent was a financi ng agreenent rather than a true
| ease, it nust file detail ed papers with the Court prior to the
heari ng.

On COctober 29, 2001, the Debtor filed a menmorandum (the
“Debt or Menoranduni) which set forth its position as to why the
Lease Agreenent was a financing agreenent rather than a true
| ease. The Menorandum (1) asserted that the governing | aw was
New York State Case Law and Statutory Law, specifically Uniform

Comrerci al Code Sections 1-201(37)?, which defines a security

2 UCC Section 1-201(37) provides in part that:
“Security interest” means an interest in personal property or fixtures
which secures payment or performance  of an obligation... Whet her a

transaction creates a lease or security interest is determined by the
facts of each case; however, a transaction creates a security interest |f
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interest3, and 2A-103(1)(j), which defines a |ease* (2) a

the consideration the lessee is to pay the lessor for the right to
possession and use of the goods is an obligation for the term of the |ease
not subject to termnation by the | essee, and
(a) the original term of the lease is equal to or greater than the
remai ni ng econonic life of the goods,
(b) the lessee is bound to renew the Ilease for the renaining
econonmic life of the goods or is bound to becone the owner of the

goods,
(c) the lessee has an option to renew the lease for the remaining
econonmic life of the goods for no additional consideration or

noni nal addi ti onal consideration upon conpliance wth the |ease

agreenent, or
(d) the lessee has an option to becone the owner of the goods for no
addi ti onal consideration or  noninal addi ti onal consideration upon
conpliance with the | ease agreenent.

A transaction does not create a security interest nerely because it

provi des that:
(a) a present value of the consideration the lessee is obligated to
pay the lessor for the right to possession and use of the goods is
substantially equal to or is greater than the fair narket value of
the goods at the time the lease is entered into,
(b) the lessee assumes risk of loss of the goods, or agrees to pay
t axes, i nsurance, filing, recordi ng, or regi stration f ees, or
service or maintenance costs with respect to the goods,
(c) the lessee has an option to renew the lease or to beconme the
owner of the goods,
(d) the lessee has an option to renew the lease for a fixed rent
that is equal to or greater than the reasonably predictable fair
market rent for the use of the goods for the term of the renewal at
the time the option is to be performed, or
(e) the lessee has an option to become the owner of the goods for a
fixed price that is equal to or greater than the reasonably
predictable fair market value of the goods at the tinme the option is
to be perforned.

NY U.C.C. § 1-201(37) (2000).

3 In a Post-Hearing subnission, the Debtor asserted that the Lease
Agreenment contained a choice-of-law provision that established that Pennsylvania
Law would be applied to interpret, construe and enforce the Lease Agreenent.
Penske has asserted in its Response to Debtor’s Post-Hearing Subnission that the

choi ce between Pennsylvania Law and New York Law is of little consequence since
both states apply the same version of the UCC and both jurisdictions’ cases
stress that other jurisdiction’s decisions are entirely relevant. Furt her,
Penske asserts that Pennsylvania and New York Law both apply an “econonic
realities” approach. Therefore, the Court in this Decision & Oder has utilized
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determ nation of whether an agreenment is a true |ease or a
financing agreenent is a finding of fact made after considering
the totality of the circunmstances, except in those specific
circunstances set forth in UCC Section 1-201(37) where the Court
must conclude as a matter of law that the transaction is a
security interest or financing agreenent; (3) Article 16 of the
Lease Agreenent provided: (a) an option for either party to
terminate the Agreenent before its expiration date; (b) an
option for the Debtor to purchase the Leased Vehicles wth
Penske’s consent if the Debtor exercised the early term nation

right; and (c) if it exercised the early termnation right, an

option for Penske to “put” the Leased Vehicles and require the
Debtor to purchase the Leased Vehicles; (4) the Lease Agreenent
al so provided for various rights and renmedies in the event that
the Debtor held over after the expiration of the Agreenent,

whi ch continued the Agreenent on a week-to-week basis and nade

the New York Statute for conveni ence  purposes, and case Jlaw from both
Pennsyl vani a and New Yor k.

4 UCC Section 2A-103(1)(j) provides that:

(1)(j) “Lease” neans a transfer of the right to possession and use
of goods for a term in return for consideration, but a sale,
including a sale on approval or a sale of return, or retention or
creation of a security interest is not a |ease. Unl ess the context
clearly indicates otherwi se, the termincludes a subl ease.

NY U.C.C. § 2A-103(1)(j) (2000).
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the provisions of Article 16 applicable during the hol dover
period; (5) the Lease Agreenent passed all of the essential
el ements of ownership to the Debtor; (6) Penske's ability to
term nate the Lease Agreenent and “put” the Leased Vehicles to
t he Debtor namde the Lease Agreenent fall within the “purpose
spirit [sic], if not the literal |anguage, of that portion of
UCC Section 1-201(37) that mkes an agreenment a security
agreenent as a matter of law'; (7) where a party is forced by an
agreenent to becone the owner of the goods, or at the sole
di scretion of the |essor can be forced to becone the owner of
t he goods for any reason whatsoever, the transaction is a sale;
(8) if the Debtor should fall into the hol dover period, it nust
purchase the Leased Vehicles so that the Agreement creates a
security interest as a matter of law, (9) even though t he Debt or
could term nate the Lease Agreenment prior to its expiration, it
could only do that by becom ng bound to purchase the Leased
Vehicles; (10) even if the Lease Agreenent is not a security
interest as a matter of |aw, what the Court nmust determine is
what the intent of the parties was in entering into the Lease
Agreenent, which could best be inferred from reviewing the
various rights and duties created under the Lease Agreenent; and

(11) the provisions of the Lease Agreenment when considered
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together indicate that the transaction between the Debtor and
Penske is a financing agreenment for the foll owing reasons: (a)
the Debtor nust insure the Leased Vehicles on Penske' s behal f
for both liability and loss; (b) the Debtor selected the Leased
Vehi cl es and requested t hat Penske arrange to purchase them (c)
the Debtor was required to provide a guarantor of its
obligations; (d) the Debtor is liable for any deficiency after
a default and the liquidation of the Leased Vehicles; (e) for
each Leased Vehicle the | ease paynents exceed the value of the
Vehicle plus a rate of return; (f) if interest rates fall during
the term of the Lease Agreenment the purchase and refinance of
each Leased Vehicle would be | ess expensive for the Debtor than
perform ng under the Lease Agreenent; and (g) the |ease terns
for the tractors and trailers are for approximtely the useful
life of the Vehicles.

On Cct ober 30, 2001, Penske filed a Trial Brief (the “Trial
Brief”) which alleged that: (1) Penske Truck Leasing Co., LP
was a truck |l|easing conmpany that did not finance truck
purchases; (2) Penske has nore than twenty nakes of vehicles
available to its leasing custoners, and it was at Penske’'s
recommendati on that the Debtor | eased the particular

Freightliner tractors and Trailnobile trailers covered by the
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Lease Agreenent; (3) Penske required a guarantor because of the
Debtor’s weak financi al condition; (4) under the Lease
Agreenent, Penske provides service, mintenance and full road
service for the Leased Vehicl es, except for damage caused by the
Debt or, replacenent vehicles when appropriate and various fl eet
services, including fuel tax reporting; (5) the useful life for
each of the Leased Vehicl es substantially exceeds the respective
| ease termin the Lease Agreenent; (6) the |ease transaction
entered into between Penske and the Debtor was “FASBE 13"
certified by Penske’s accountants, which is a certification that
the transaction conplies with the Internal Revenue Service
regul ati ons covering a | ease rather than a financi ng agreenent;
(7) the Debtor has never shown the Leased Vehicles as an asset
on its corporate books and records; (8) wunder the Lease
Agreenent the Debtor does not have an option to purchase at the
term nation of the Lease for a nom nal ampunt; (9) it is not in
Penske’s best interests to exercise the right of termnation
provided to it by Article 16; and (10) all aspects of the Lease
Agreenment clearly reflect its character as a true | ease.

On October 31, 2001, the Court conducted a hearing (the
“Hearing”) on the Stay Relief Mtion at which it heard the

testimony of Mark Swartout (“Swartout”), the |ocal branch
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manager for Penske, and Martin Puente (“Puente”), the Debtor’s
vi ce-president. At the conclusion of the hearing, the Court
advised the parties that its prelimnary ruling was that the
Lease Agreenent was a true | ease not a financing agreenent.

The Debtor’s Post-Hearing subm ssion, filed on Novenber 9,
2001, asserted that: (1) by the terns of the Lease Agreenent,
t he applicable | aw was Pennsyl vania Law not New York Law, (2)
Pennsylvania Law |ooked at the economc realities of the
agreenent and the transaction, rather than the intent approach
utilized by New York Courts, citing In re Kim 232 B.R 324
(Bankr. E.D.Pa. 1999); (3) Article 16 of the Lease Agreenment
provi ded that on any in service anniversary date Penske, at its
sol e discretion, could force the Debtor to purchase the Leased
Vehicles or buy its way out of the Agreenent; (4) during a
hol dover period, Penske nust enforce the provisions of Article
16; (5) the Debtor believed that the econonic essence of Article

16 was that Penske, if it had a desire to do so, could exercise

its “put” and avoid taking a loss if the resale value of a
Leased Vehicle felled precipitously during the termof the Lease
Agreenent; (6) Article 16 applied in the event of a hol dover;
(7) Article 16 was designed to insure that Penske recovered its

out - of - pocket costs for the Leased Vehicles plus a profit,

Page 9



BK. 01-22939

t hereby shifting to the Debtor the economc risk of owning the
vehicle in a fluctuating resale market; (8) forcing a | essee to
insure the residual value of an item through a “put” is the
equi val ent of a sale for a fixed mark up, and, therefore, under
the Lease Agreenment the Debtor was and is bound to becone the
owner of the Leased Vehicles; (9) in order to determ ne whether
the Debtor is paying the value of the Leased Vehicles plus a
return over the lease term the m | eage charges, or at |east the
profit portion of those charges, nust be added to the regul ar
| ease paynents; (10) Penske took econom ¢ advantage of the
Debtors; and (11) the Term nation Notice was not effective to
terminate the Lease Agreenent prior to the filing of the
Debtor’s petition.

On Novenber 9, 2001, Penske filed an additional Trial Brief
which reiterated its prior positions, and rem nded the Court
that Swartout had testified that in his eighteen years with
Penske: (1) he had never known Penske to exercise the Article 16
right of early termnation and requirenent that a |essee
purchase a |eased vehicle; and (2) he knew of only three
occasions where a | essee had exercised its right to term nate
and purchase a |eased vehicles prior to the expiration of the

| ease agreenent.
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DI SCUSSI ON

OVERVI EW

If you wish to start out in the trucking business and you
want to own your vehicle(s), you go to a truck deal ership, buy
a new or used truck(s) and, if you do not pay cash, finance your
purchase through a local financial institution, a division of
the manufacturer or an entity that specializes in financing
trucks and trailers. If you cannot afford to purchase outright,
woul d be unable to obtain the necessary financing, or do not
have the time, ability or staff to repair and maintain your
vehicles and file all of the required reports and tax returns,
you can go to a truck | easing conpany, such as Penske or Ryder,
| ease the vehicle(s) and al so obtain naintenance, repair, road
service and rel ated servi ces.

Al t hough you may be abl e to purchase your | eased vehicl e(s)
during or at the expiration of the |lease term generally such a
purchase is economcally |ess favorable than if you initially
purchased the vehicle(s) outright or with financing.

Al t hough truck |easing conpanies nmake noney from | ease
payments and mleage charges (if the |ease also provides for
mai nt enance, repair and road services), they al so can make noney

from the resale of the | eased vehi cl es. The | ease ternms are
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generally designed to insure that the vehicles cone off | ease at
the optinmum resale tine, often when there are still sone
manuf acturer’s warranti es avail abl e, and truck | easi ng conpani es
are generally able to resell the vehicles com ng off |ease at
t he high end of the resale value range. This is in part because
the leasing conpanies insured that the wvehicles were
meti cul ously maintained and repaired during the | ease term and
detailed maintenance and repair logs to denonstrate this are
avail able to the purchaser.

Even though in any given geographical area truck | easing
conpani es may be conpetitive in their pricing, given the needs
of prospective truck |essees, truck |ease agreenents are
econom cally favorable to the truck I essors. Nevertheless, no
matter how econom cally favorable a true truck | ease nay be to
t he | easing conpany, it does not make it a financing agreenent.
. SUMVARY OF DECI SI ON

Based upon a revi ew and anal ysis of the Lease Agreenent and
the testinony of the w tnesses and evidence produced at the
Hearing, | find that the Lease Agreenent is a true | ease and not
a financing agreenent or security interest as described in NY
UCC 1-201(37), and the Debtor has failed to neet its burden to

denonstrate ot herw se.
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The Lease Agreenment is not a financing agreenment or a
security interest as a matter of | aw because, even if the Debtor
had no right to termnate the Lease Agreenent prior to the
expiration of the stated lease term which it does have under
Article 16: (1) the lease termfor each Vehicle is not equal to
or greater than the economic life of the Leased Vehicle; (2)
there is no requirenment at the term nation of the original |ease
term that the Debtor renew the Lease Agreenment for the then-
remai ni ng economc |life of the Leased Vehicles; (3) the Debtor
has no option to renewthe Agreenent; (4) although the Agreenent
sets forth certain rights and renedies in the event of a
hol dover by the Debtor, such a hol dover by the Debtor woul d not
be the equivalent of an option to renew for no additional
consi deration or nom nal consideration; and (5) the Debtor does
not have an option to become the owner of the goods for no
addi ti onal consideration or nom nal additional consideration at
the end of the |ease term

Furthernmore, the Court’s: (1) assessnment of the economc
realities of the Lease Agreenent; and (2) determ nation of the
intention of the parties from a review and analysis of the
provi sions of the Lease Agreenent, the testinony and evidence

produced at the Hearing and all other facts and circunstances,
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enploying a totality of the circunstances test, results in the

only concl usion possible; the Lease Agreenent is a true |ease.
The correspondence and noti ces produced by Penske, incl udi ng

t he Term nati on Notice, are not sufficient for the Court to find

t hat the Lease Agreenent was effectively termnated prior to the

filing of the Debtor’s petition.

I11. ARTICLE 16 OF THE LEASE AGREEMENT

A. The Provision

TERM NATI ON PRI VI LEGES. Either party may upon sixty
(60) days, prior witten notice to the other
termnate this VLSA as to one (1) or nore of the
Vehi cl es on the annual anniversary of their respective
in service dates.

Upon term nation by either party, CUSTOMER shall, at
PENSKE TRUCK LEASI NG s option, purchase the Vehicle as
to which the notice has been given other than
substi tute, interim or addi ti onal vehicl e(s).
Alternatively, in lieu of purchasing the Vehicle,
CUSTOMER may elect to pay PENSKE TRUCK LEASING the
difference, if any, between the purchase price as
calculated in this Article and the Fair Market Val ue
(defined as the highest appraisal of market val ue
whol esal e) received by PENSKE TRUCK LEASI NG from two
(2) or more independent vehicle dealers of each such
vehicle as of the date of termnation (the
“alternative paynent”).

The purchase price of the Vehicle shall be the
original agreed value of the Vehicle set forth in
Schedule “A” less the nonthly depreciation credit of
the Vehicle set forth in Schedule “A” multiplied by
t he nunmber of nonths el apsed fromthe in service date
of the Vehicle to the termnation date, provided,
however, that the purchase price is to be paid by the
CUSTOVER for the Vehicle shall not be less than
fifteen percent (15% of its original agreed val ue set
forth in Schedule “A.”
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CUSTOMER shall sinultaneously pay all outstanding
| ease charges through and including the date of
purchase of the Vehicle (or date the alternative
payment i s made by CUSTOMER), together with applicable
sal es or use taxes and that portion of all license and
registration fees, applicabl e personal property taxes,
and prepai d expenses paid by PENSKE TRUCK LEASI NG wi t h
respect to the Vehicle, pro-rated to the date of
term nation. Upon receipt thereof, PENSKE TRUCK
LEASI NG shall cause the conveyance to CUSTOMER of
title to the Vehicle to be purchased, as-is, where-is.
CUSTOMER shal | have no right to exercise any option to
term nate, or to effect the termnation of, this VLSA
under this Article while CUSTOMER shall be in default
under the VLSA. No cancellation or other term nation
of this VLSA by either party shall in any way rel ease
CUSTOMER of liability for the paynent of any sum(s)
due or to becone due PENSKE TRUCK LEASI NG under this
VLSA or any damages which it shall have sustained by
reason of CUSTOMER s breach thereof.

B. Hol dover Peri od

It is inportant for the truck | easing conpanies to be able
to sell vehicles com ng off |ease as soon as possible in order
to maxi mze their return on a resale. As Swartout confirnmed at
the Hearing, the |l ease termnation times are determ ned in | arge
part to insure that they coincide with the optinumresale tine.
Often this is because there may still be manufacturer’s
warranti es avail abl e.

Therefore, the Lease Agreenment provides that *“[u]pon
expiration or termnation of the Vehicle's | ease, CUSTOVER shal |

(with the exception of a Vehicle purchased, pursuant to Article
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16 hereof, prior to the expiration of its |ease term return the
Vehicle to the PENSKE TRUCK LEASI NG service |ocation shown on
t he Schedule “A” in the same condition and appearance as when
received, ordinary wear and tear excepted.”

However, as correctly pointed out by the Debtor, the Lease
Agreenent also provides that, “[a]lny holding over after the
expiration of the Vehicle’'s |ease term shall be on a week-to-
week basis and subject to all the ternms of the VLSA, except that
either party may term nate at any time during the period of
hol di ng over upon one (1) week’'s prior witten notice to the
ot her, provided all the other term nation requirenments set forth
in Article 16 are satisfied.”

The Debt or makes nuch of the fact that during any hol dover
period the Debtor could or would be required to purchase the
vehi cl e pursuant to the provisions of Article 16, thereby making
the Lease Agreenent a financing agreenent or security interest
as a matter of |aw under NY UCC 1-201(37). However, hol di ng
over is not sonething that is required of the Debtor under the
Lease Agreenent, nor is it expected. Therefore, the Debtor
coul d al ways avoid the hol dover provisions by sinmply conplying

with the provisions of the Lease Agreenent, not hol di ng over and
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returning the Leased Vehicles at the term nation of the |ease.

Penske can never require a holdover, and the nost |ikely
reasons for a hol dover are that: (1) a | essee has determned to
purchase a | eased vehicle and it needs nore tinme to get together
the purchase price or finalize financing; or (2) the |lessee is
entering into a new |ease with Penske and the new |eased
vehi cl es have not arrived in time, in which case Penske woul d be
working closely with the lessee to put the new |lease into
ef fect.

In view of what the Debtor believes are the unclear
provi sions of Article 16 as they apply during a hol dover peri od,
if alessee did not want to purchase a | eased vehicle, it would
insure that it did not holdover or it would holdover only with
a witten waiver of the applicability of Article 16.

The Lease Agreenent cannot be interpreted as always
requiring the l|lessee to purchase the I|eased vehicles |ust
because it may be required to do so under sone circunstances if
the | essee holds over, since the election to holdover is not
expected and is exclusively at the option of and under the
conplete control of the | essee. Penske cannot unilaterally put

the | essee, or in this case the Debtor, into a hol dover peri od.

Page 17



BK. 01-22939

C. The Ri ght of Penske Under Article 16 to
Term nate the Lease Agreenent Early
and Require a Purchase or Buy- Qut

Certainly the Debtor does not and could not conplain that
Article 16 affords it the right, in its sole discretion and for
what ever busi ness reasons it may have, to term nate the Lease
Agreenent before its expiration and buy its way out of the Lease
for a conputabl e ampbunt, or, with Penske' s consent, purchase the
Leased Vehi cl es.

The Debt or has asserted that the | ease expiration date under
the Lease Agreenent is also an “annual anniversary” date on
which the Debtor could purchase a |eased vehicle or, nore
significantly, Penske could exercise its “put” and force a
purchase if the required sixty-day notice had been given.

| agree with the interpretation of Penske, as testified to
by Swartout, that there are no such options for either party
under the Lease Agreenent after the annual anniversary date for
the year preceding the |ease expiration date, although, as
di scussed above, the |essee mght voluntarily hol dover in an
attenpt to argue that it can then purchase the | eased vehicle.

| believe the proper interpretation of Article 16 is that,
in circunstances other than during a hol dover, where a purchase

at the option of Penske may or may not apply, Article 16 affords
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either party the option on one of the anniversary dates prior to
the | ease expiration date to term nate the Agreenent.

Shoul d the | essee exercise the option to term nate early on
an annual anniversary date prior to the |ease expiration date,
it can either: (1) pay the alternative buy-out anmount provided
for; or (2) request of Penske that it be able to purchase a
vehicle or vehicles for the applicable purchase price set forth
in Article 16, and, if Penske consents, purchase the vehicle.
| f Penske does not consent, the | essee can al ways pay the buy-
out anount.

On the other hand, should Penske exercise the option to
term nate early on an annual anniversary date, | do not believe
that it can require the I essee to purchase the Leased Vehi cl es.
Penske nust al ways accept the alternative buy-out anount from
the | essee.

Therefore, other than during a hol dover period where the
parties’ rights are unclear, but which can only be caused by the
Debtor, | disagree with the Debtor’s interpretation that Penske
has a “put,” and, therefore, the Agreenent shoul d be interpreted
as a conditional sale at Penske's sole discretion.

Even if Article 16 affords Penske the right to term nate the

Lease Agreenent early and require a purchase, although it may be
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a somewhat unusual provision in a truck lease, it is: (1) a
provi sion that by itself does not make t he Agreenment a fi nancing
agreenent or a security interest as a matter of | aw under NY UCC
Section 1-201(37); and (2) only one factor for the Court to
consider in its totality of the circunstances analysis of the
economc realities.® Furthermore, | accept Swartout’s
testinony as credi ble that Penske rarely, if ever, exercises its
option to term nate one of its | ease agreenents before the | ease
expiration date. Certainly, if Penske routinely exercised that
option, it would not be conpetitive in the truck |[|easing
busi ness for long. Therefore, | can only conclude that Article
16 is included in the Lease Agreenent to provide for sone very
rare and exceptional circunstance or set of circunstances.
Furthernore, there is no evidence in the record that Penske has
ever term nated a | ease agreenent before its | ease expiration
date and attenpted to require the | essee to purchase a | eased
vehi cl e.

V. ECONOM C REALI TIES AND THE | NTENTI ON OF THE PARTI ES

A. Economi c Realities

5 If a prospective lessee is shopping around for a truck |ease and
visits with Penske and one of its conpetitors, one of the things that the
conpetitor would likely bring to the prospective lessee’s attention is Article

16 of the Penske | ease agreenent.
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Since, as discussed in the Sunmary of Decision, the Lease
Agreenent is not a financing agreenment or security interest as
a matter of law, the Court nust |ook at the economc realities
of the transacti on. In re Kim 232 B.R 324, 329-330 (Bankr.

E.D. Pa. 1999) (citing In re Murray, 191 B.R 309, 314 (Bankr

E.D. Pa. 1996).

We know from the Decision of the United States Bankruptcy
Court for the Northern District of New York in In re Omen, 221
B.R 56 (Bankr. N.D.N. Y. 1998) (“Omen”)® that: (1) in this case,
the Debtor has the burden of proof to denonstrate that the
transaction is other than what the Lease Agreenent purports it
to be, which is a true |l ease; and (2) the principle factors that
many courts focus on in assessing the economc realities of
whet her a transaction represents a conditional sale or a true
| ease is whether: (a) a purchase option price at the end of the
| ease term is nomnal; (b) the lessee is required to make
aggregate rental paynents having a present value equaling or
exceeding the fair market value of the | eased equi pment at the
i nception of the lease; and (c) the | ease termcovers the total

useful life of the | eased equi pnment.

6 The Debtor has acknow edged that the decisions of courts other than
Pennsyl vania Courts in interpreting the provisions of the UCC can be hel pful.
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When the Onmen factors are considered in connection with the
provi sions of the Lease Agreenment, it is clear that the first
and third factors are inapplicable. As di scussed above, the
Debt or has no purchase option at the expiration of the | ease
term but even if it does under sonme of the Debtor’s theories
and i nterpretations, any ability to purchase the Leased Vehicl es
woul d never be for nom nal consideration. In addition, | accept
the testimony of Swartout at the Hearing that the useful |ife of
each of the Leased Vehicles exceeds the applicable |ease term
set forth in the Lease Agreenent.

As to the second factor in the Owen case, in its Post-
Hearing subm ssion, the Debtor provides an analysis to support
its assertion that the consideration received by Penske under
the Lease Agreenent is substantially more than Penske’s
acquisition cost for each Leased Vehicle, so that the second
Onen factor is present.

First, the UCC specifically provides that atransacti on does
not create a security interest nerely because it provides that
t he present value of the consideration the |essee is obligated
to pay the lessor for the right to possession and use of the
goods is substantially equal to or greater than the fair nmarket

value of the goods at the tinme the |lease is entered into.
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Therefore, even if the Debtor’s analysis is correct, that in
itself would not require the Court to find that the transaction
is a financing agreenent.

Second, | do not accept the Debtor’s analysis, inthat: (1)
t he Debtor’ s anal ysi s, based upon one of the 1999 Freightliners,
conpares what the Debtor believes is the consideration paid to
Penske agai nst Penske’s acquisition cost for the Vehicle instead
of the fair market value required by the UCC’; (2) the Debtor’s
analysis wongfully adds into the consideration received by
Penske what it believes are ni | eage charges in excess of the
ampbunt necessary for Penske to performthe required repairs and
mai nt enance, however, this is sinply profit for an additiona
servi ce, mai ntenance and repair work which the Debtor contracted
for; (3) the Debtor’s analysis wongfully adds into the
consi deration received by Penske what it believes is the present
val ue of the buy-out provision in Article 16, since it asserts
t hat Penske has the option to force the buy-out at its sole
di scretion; and (4) the fair market value of the 1999

Freightliners at the time of the execution of the Lease

7 Many times acquisition cost and fair narket value wll be identical.
However, in this case Swartout testified that because of its superior buying
power Penske acquired the Leased Vehicles for substantially less than their fair
market value, in the case of new vehicles, fifteen percent (15% less than |ist
price.
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Agreenent was nore than the $77, 256. 00® present val ue det erm ned
by the Debtor using a $1,600.00 nonthly paynment for sixty (60)
nmont hs at a nine percent (9% discount.

Even t hough the Lease Agreenent contains a nunmber of other
provisions which NY UCC Section 1-201(37) specifically
enuner ates, but states cannot by their existence result in a
finding that the transaction is a security interest, such as
risk of loss and duty to insure, when all of these provisions
are consi dered together they do not result in a conclusion that
the Lease Agreenent is a financing agreenent rather than a true
| ease. Even though sonme of the provisions pass one or nore
ri sks or responsibilities to the Debtor that may otherw se be
considered to be an incidence of ownership, they do not result
in the conclusion that the Lease Agreenent is a financing
agreenent .

An analysis under the economic realities test of
Pennsyl vania Law can only result in the conclusion that the

Lease Agreenent is a true |lease. Clearly, Penske has drafted an

agreenent that, based upon its superior bargaining power, in

8 Swartout testified that Penske’'s acquisition cost was fifteen percent
(15% less than the agreed price for Leased Vehicles ($84,301.00 x .85 =
$71, 655. 85) . If the Debtor could obtain the Vehicle for one-half of the Penske

di scount, the fair nmarket value would be $78,821.00 ($84,301.00 x .935 =
$78, 821. 00) .
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al nost every way is economcally to its benefit. The Debtors
careful analysis of many of the econom c aspects of the Lease
Agreenment only denonstrates that the Agreenent, as expected, is

heavily wei ghted in favor of Penske.

B. | ntention of the Parties

Even though under Pennsylvania and New York Law the Court
must enpl oy an economc realities test and not an intention of
the parties test, the Debtor has never asserted that: (1) when
it entered into the Lease Agreenent it intended then, or at any
time during or at the expiration of the |ease term to becone
t he owner of the Leased Vehicles; (2) it believed that the Lease
Agreenent, when fully performed, would make it the owner of the
Leased Vehicles; or (3) it believed that the Lease Agreenent was
an econom cally viabl e neans of purchasing the Leased Vehi cl es.

Furthernore, | do not believe that the Lease Agreenent, when
t aken as a whol e, evidences an intent on the part of Penske, the
Debtor, or both parties that the transaction was other than a
true | ease.

V. TERM NATI ON

Penske’s default l|etters to the Debtor, including the

Term nation Notice, when read together, do not neet the

term nation requirenments in the Lease Agreenent which require
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five days witten notice to the Debtor of termnation. In this
case, the Term nation Notice, dated July 26, 2001, was not given
a full five days before the Debtor’s July 31, 2001 petition, and
in the actions of the parties after an earlier default letter,
it is not clear that Penske did not waive any attenpted prior

term nati on.

CONCLUSI ON

The Lease Agreenent i s not a financi ng agreenment or security
interest in accordance with NY UCC Section 1-201(37) or its
Pennsyl vani a counterpart. It is a true |ease.

The automatic stay provided for by Section 362 is hereby
term nated, unless by the close of business on Decenber 14,
2001, the Debtor has: (1) paid to Penske all post-petition
ampbunts due on the Lease Agreenent through Novenmber 30, 2001,
i ncludi ng | ease paynents, |ate charges and m | eage charges; and
(2) filed a notion to assune the Lease Agreenent, which shall be
returnable on the Court’s Decenber 19, 2001 Mdtion Cal endar at
9:30 a.m This Decision & Order shall constitute an Order

Shortening Tine for any notion to assunme the Lease Agreenent.

I T 1S SO ORDERED

Page 26



BK. 01-22939

HON. JOHN C. NI NFO, 11
CH EF U. S. BANKRUPTCY JUDGE

Dat ed: Decenber 7, 2001
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