UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 98-23908
UNI FI ED COMVERCI AL CAPI TAL, | NC.,

Debt or s. DECI SI ON & ORDER

DOUGLAS J. LUSTI G as Trustee,

Pl aintiffs,
V. AP #00- 2205
SUSAN E. ANDERSON,
Def endant s.
BACKGROUND

On March 29, 2001, in an adversary proceedi ng commenced by
t he Chapter 7 Trustee (the “Trustee”) of Unified Conmercial
Capital, Inc. (“Unified Comercial”), this Court issued a
Deci sion & Order (the “Weisz and Associ ates Deci sion & Order”),
a copy of which is attached.?

In the Weisz and Associates Decision & Order the Court

determ ned that the reasonabl e contractual interest an i nnocent

1See, In re Unified Commercial Capital, Inc., 2001 W 320849. The terms
defined in the Wisz and Associates Decision & Oder shall have the sane neaning
when used in this Decision & Order.
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investor received from Unified Comrercial nore than 90 days
prior to the filing of its bankruptcy petition could not be
avoi ded by the Trustee as a constructive fraudul ent transfer
because Unified Commercial had received reasonably equival ent
value within the nmeaning of Section 548 of the Bankruptcy Code
and, provided that the innocent investor had at all times acted
in good faith wth respect to the transaction, fair
consideration within the neaning of Article 10 of the New York
Debtor and Creditor Law (the “DCL").?2

On Cctober 4, 2000, the Trustee comenced an adversary
proceedi ng (the “Anderson Adversary Proceedi ng”) agai nst Susan
E. Anderson (“Anderson”) which requested a determ nation that
the paynment by Unified Commercial to Anderson of $2,406.58
representing interest at 12 percent (129 per annum on her
$20, 000. 00 investnent, (the “Interest”) could be avoided as a

constructive fraudul ent transfer.3

2 The Court advised the Trustee that wunless the issue is decided
differently by the United States Court of Appeals for the Second Circuit or the
United States District Court for the Wstern District of New York (the “District
Court”), the Court wll follow the decision of the Bankruptcy Appellate Panel for
the Second Grcuit in Breeden v. Sprague Nat’'l Bank (In re Bennett Funding G oup,
Inc.), 2000 Bankr. LEXIS 565, which held that under the DCL it is only the good
faith of the transferee, not that of both the transferor and the transferee,
whi ch nmust be scrutini zed.

3 As was the case with Wisz and Associates, Inc., Anderson was repaid
her principal .
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At an April 18, 2001 trial calendar call, the Court
indicated to the attorney for the Trustee and Anderson that it
would issue a Decision & Order reaffirmng the Wisz and

Associ ates Deci sion & Order.

DI SCUSSI ON

The Trustee asserted that the District Court inits decision
in Merrill v. Abbott (In re Independent Clearing House Co.), 77
B.R 843 (D. Utah 1987) (citations omtted) (“lndependent
Clearing”), and the decisions of the many courts which have
agreed with that decision, have provided a road map that this
Court should followthrough the applicabl e fraudul ent conveyance
statutes to determne that the paynent of the Interest to
Ander son, an innocent investor victim of the alleged “Ponzi”
scheme perpetuated by Yacono, can be avoided by the Trustee as
a constructive fraudul ent transfer. However, in order to follow
the road map and conplete the recommended journey, the Court
woul d have to get past two mpjor stunbling blocks by taking
gi ant | eaps of faith.

The first stunbling block is that, although the causes of
action that investors have for rescission, because they were the

i nnocent victinms of a fraudul ent schene, are not unenforceabl e
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for reasons of public policy,* their causes of action for the
payment of contractual interest at a reasonable rate is
unenf orceabl e for reasons of public policy.

The second stumbling block is a willingness by the Courts
to afford a different treatnent to non-investors and innocent
i nvestor victins when deterni ni ng whet her they have gi ven val ue.
Whet her a non-investor, such as a trade creditor, gave val ue and
fair consideration by providing property, goods or services is
determ ned as a question of fact. However, whether innocent
i nvestor victins gave val ue when they allowed their principal
investnment to be used for a period of tinme is determned as a
guestion of | aw.

| am unable to make these two | eaps of faith.

| believe that only in rare and exceptional circunstances
should Courts use public policy as a reason to prevent the
enf orcenent of commercial contracts by innocent victins,
especially when the integrity and wunderlying policies of
i nportant statutes such as the fraudul ent conveyance statutes
could be conprom sed. Specifically, 1 do not believe that

Courts should resort to the use of public policy in order to

4 Having valid rescission clains enables the investors to retain any
paynents up to the amount of the principal they invested.
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permt a trustee to recover the interest paid to innocent
i nvestor victims in the bankruptcy of a “Ponzi” schemer when
Congress, which is charged with making public policy, has failed
to address the issue in the Bankruptcy Code. This is not a
sufficiently conpelling and exceptional circunstance.
| also believe that only in rare and exceptiona

circunstances should Courts determ ne what appears to be a
guestion of fact as though it were a question of [|aw. Maki ng
such a finding sinply to allow a trustee to recover the interest
paid to i nnocent investor victinms in the bankruptcy of a “Ponzi”
schemer at the expense of the fraudul ent conveyance statutes is

not a sufficiently conpelling and exceptional circunstance.?®

CONCLUSI ON

For the reasons set forth in the Wisz and Associ ates
Decision & Oder, and in this Decision & Oder, | find that
Ander son gave Uni fi ed Commerci al reasonably equival ent val ue and

fair consideration, provided that she was at all times acting in

5 If the real concern is that investors received an unreasonable rate
of interest, as | stated in the Wisz and Associates Decision & Oder, | believe
that the difference between a reasonable rate of interest and an unreasonable
rate of interest can be avoided and recovered as a fraudulent transfer by
anal yzi ng val ue as a question of fact.
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good faith, for the paynent to her of the Interest in the anount
of $2, 406. 58.

The Trustee has filed a motion with the District Court
requesting leave to appeal the interlocutory Wisz and
Associ ates Decision & Order, in part because he has commenced
approximately ten other adversary proceedings in the Unified
Commercial case and the sanme issue of reasonably equival ent
val ue and fair consideration nmust be determ ned in each of those
adversary proceedings. I encourage the District Court, for
reasons of judicial econonmy, to grant the Trustee's notion for

| eave to appeal.®

I T 1S SO ORDERED

HON. JOHN C. NI NFQ, I
CHI EF U. S. BANKRUPTCY JUDGE

Dated: My 2, 2001

6 In his nmotion for leave to appeal, the Trustee represented that the
issue involved was a legal issue on which there was a substantial difference of
opi ni on. That was very kind of the Trustee, since at least with respect to the

Section 548 cause of action, before the Wi sz and Associates Decision & Order,
I do not believe there was any difference of opinion.
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