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DECI SI ON AFTER TRI AL

This is a dischargeability proceeding under 11 U S. C
8§ 523(a)(2)(B), which has been fully tried to the Court and
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submtted for decision. The follow ng constitutes the Court's
findings of fact and conclusions of |aw as required by
Fed. R G v.P. 52. The Court finds that the Plaintiff has failed
to carry its burden of proving that the Debtor signed an

i nconpl ete | oan application wwth "intent to deceive," despite his

reckl essly not having read it.

Facts

The facts of this case are sinple. The Debtor had an
ongoing relationship with the credit union and went to the credit
uni on, by appointnment, to borrow an additional $1300 for
aut onobil e repairs. Because of his ongoing relationship with the
credit union, and because of its autonmated system he was not
handed a credit application to fill out and sign. Rather, the
| oan officer called up his existing file on a video screen
visible only to her. By her account, the |loan officer set aside
the usual thirty mnutes for this appointnent, during which she
asked particul ar questions of the Debtor to confirmthe
i nformati on she had, entered the updated information into her
conputer, printed out the conpleted |oan application, and handed
it to the Debtor. Also by her account, she discussed the

informati on contained therein with the Debtor and nmade sure he
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understood it and agreed with its conpl eteness and accuracy,
wher eupon he signed it.! Since his debt-to-income ratio as
represented on the application was favorable, she approved the
transaction, rolling over his existing account bal ance and
extending the additional nonies. She then went to the vault and
prepared or obtained a check for the $1300 and gave it to him
In fact, the application did not recite that a major
ci rcunst ance had changed in his financial condition. He had
bought a house, and now had nortgage paynents to nake. Had that
been di sclosed, his debt-to-inconme ratio would have dramatically
changed, resulting in that loan officer's inability to approve
the | oan. She woul d have had to refer the loan to the | oan
commttee for further consideration, and the | oan commttee would
have had to deny it pursuant to the credit union's standard

practice.

| ssue

For his part, the Debtor testified that he was asked only
one or two questions, the tenor of which was, "Is everything
still the sane?" Believing the question to be referring to the
terms of the |oan as conpared with previous |oan transactions, he
answered that he guessed it was, and did not read the work
product when asked to sign. Debtor says she overl ayed and fol ded
t he docunents so that only the signature |ines were visible, and
that he did not see or ask to see their substantive content.
(Counsel for the Plaintiff calls this the "origam defense.")
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Al t hough counsel for each side has ably addressed the
myriad | egal issues surrounding "false financial statenent”
l[itigation in those instances in which a debtor denies know edge
of the contents of the financial statenent he signed, the Court
believes the facts of this case to be peculiarly su
generis and finds there to be no need to address any of those
| egal issues, save one: whether a prospective borrower's signing
of a materially false financial statenment ipso facto constitutes
the reckless disregard or reckless indifference that fulfills the
statutory requirenent that the borrower have intended to deceive

the creditor. 11 U.S.C. § 523(a)(2)(B)(iv).

Di scussi on

Wthout hesitation, this Court reaffirms its finding in

previ ous cases that fraud cases like this may never be decided

agai nst a debtor before exam ning the totality of circunstances.?

This is the third in a series of "l signed it, but | didn't
read it and didn't nean it" defenses raised before this Judge.

In the case of American Credit Services, Inc. v. Kabel (In
re Kabel), A P. No. 91-1138K, slip op. (Bankr. WD.N Y. March 4,
1992), the Court found for a self-enployed debtor (a building
contractor) who bought and financed nore than thirty notor
vehi cl es through the sanme deal er over a |long period of tine and
who accepted the dealer's invitation (after ten or twelve such
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The fact that a debtor signs an inaccurate financial statenent
does not, of itself, inexorably lead to the conclusion that the
debtor intended to deceive the creditor; and in the case at bar,

that is all the creditor has proven.

purchases and full repaynents) to sign the subsequent financing
applications in blank and let the dealer fill themout from
information "on file." At the time of his bankruptcy, three

| oans were outstanding, and his inconme had been materially
overstated on the applications. The finance conpany in that case
communi cated only with the dealer, and as a matter of internal
policy "never" would comrunicate with the borrower or

i ndependently verify incone information that appeared to be
consistent wwth the occupation listed on the application.

found the debtor's explanation for signing "in blank"” to be
reasonabl e, and found no intent to deceive.

In the case of Buffalo Fire Departnent Federal Credit Union
v. Butski (In re Butski), A P. No. 92-1009K, slip op. (Bankr.
WD. N Y. May 27, 1993), | found agai nst a debtor who cl ai ned t hat
he did not know that the car loan in question was to be a secured
| oan, but who had signed a Departnent of Mtor Vehicles formthat
clearly and conspicuously was a "Notice of Lien" form and who
clearly understood the operation of notor vehicle title and lien
law in this state.

In the Kabel case | stated, "Wien it is not disputed that a
| oan application was signed by the Debtor, then the contents of
the application should, in general, be attributable to the Debtor
and entitled at |east to great weight, and perhaps decisive
effect." Kabel at 8  Butski reiterated that view and added,
"The fact that one does not read the docunents he or she signs
does not relieve himor her (absent a show ng of speci al
ci rcunst ances) from being charged with know edge of their
contents,"” suggesting that such "special circunstances” m ght
exi st where the debtor "was decei ved about the contents of what
he was signing . . . ." Butski at 5-6.

The present case continues the exploration of the general
rule that holds a debtor accountable for his or her signature,
and the special circunstances that may relieve the debtor of such
accountability.
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Section 523(a)(2)(B)(iv) requires that the debtor have
made or published a false financial statenment "with intent to
deceive" in order for a debt incurred in reliance thereon to be
excepted fromdi scharge. As noted below, the requisite intent
may be inferred fromthe circunstances and may be found in the
act of a debtor's "reckless disregard" for the accuracy of the
docunent .

Signing a | oan application (as opposed to sone ot her
kind of statenent of financial condition) is an act that shoul d
be visited with sone degree of solemity. |Indeed, sonme m ght
feel that a debtor's signature on a false |oan application
should, of itself, nake a prima facie case and should shift the
burden of going forward to the debtor, as m ght be the effect of
havi ng acknow edged, seal ed, or sworn when signing.

However, it was the very lack of solemity w th which
sone | enders approached the | oan application process, that in
1978 nearly |l ed Congress to abolish the false financial statenent
exception to discharge. As explained by Judge Spector in the
case of Security Federal Credit Union v. Carter (In re Carter),
78 B.R 811, 816-18 (Bankr. E.D. Mch. 1987), Congress had little
regard for lenders who filled out | oan applications for borrowers
and then elicited the borrower's signature in an atnosphere or

environnment that belittled the significance of the signature and
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application. Such |lenders nade a practice of not giving
appl i cants enough space on the docunent to be conplete or enough
tinme to be accurate, telling applicants that the information
contained on the inconplete or inaccurate application was not
rel evant because the | endi ng decision would be made on a
different basis, such as a credit report or inconme verification.
Sonetines, the |l ender would suggest to the debtor that only
"major" itens need be included and nunerous other obligations
could be left out. But later, if bankruptcy ensued, the sane

| ender would use the falsity in the application as a basis for

t hreat eni ng di schargeability litigation in order to obtain
reaffirmation of the debt fromthe debtor who feared added | egal
costs.

It is clear that when Congress elected to retain the
fal se financial statenent exception, it knew that not every
signed | oan application that was i nconplete was fraudul ent; such
applications were not always nmade "with intent to deceive."

Sonme, however, are made wth ill intent, but because of the

i nherent difficulty of proving a debtor's state of mnd, it is
only by sone judicial construct |ike "reckless disregard" for the
truth that the creditor is able to prove the intent el enent of

8 523(a)(2)(B). "Reckless disregard" has earmarks: It may be

found where the debtor conprehends the information addressed in
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t he docunent and has no reasonabl e expl anation for any

m sstatenent; in a pattern of falsity in dealings with the
creditor; in a lack of credibility before the Court?® (which

m ght make the Court nore inclined to find that there was a
broader fraudul ent schene); where the debtor allows a self-
interested third party to nmake representations on the debtor's
behal f (over the debtor's signature) to the detrinent of a

di sinterested potential |lender,* or other contexts. But it is
the word "contexts"” that is inportant. Although a debtor may not
lightly discredit his or her own signature in defense of an

all egation of fraud by false financial statenent, the burden
remains on the creditor to prove fraud by a preponderance of the
evidence, and that requires a totality of circunstances am dst
whi ch the reckless disregard that bespeaks the requisite intent
to deceive nay be found.

Beyond the sole legal issue already addressed, this is

3See the analysis of reckless disregard as a neans of
inferring intent offered by Judge Berk in Hudson Valley Water
Resources, Inc. v. Boice (In re Boice), 149 B.R 40, 47-48
(Bankr. S.D.N. Y. 1992).

‘See Massey-Ferguson Credit Corp. v. Archer (In re Archer),
55 B.R 174, 179 (Bankr. MD. Ga. 1985). But see In re Kabel
di scussed supra note 1, where the third party was the | ender's
agent .
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a case dependent strictly upon the sufficiency of proof, and the
Court concludes that the Plaintiff has failed to prove its case
by a fair preponderance of the evidence.

I n al nost every other instance within the know edge of
the Court wherein the debtor clainmed not to have read the fal se
application, nore evidence was available to the creditor than is
available to the creditor here to support the finding of reckless
di sregard tantanmount to intent to deceive. But the creditor
here, it appears, was in transition froma manual nethod of
preparation of | oan applications to an automated nethod. The
met hod of preparing |oan applications used at the tine of the
transaction at issue here was such as to virtually assure the
Plaintiff that it would never be able to prove that when the
Debt or signed the application, he knew that it was fal se and that
he either intended to deceive or that he acted with reckless
di sregard that was tantanmount to an attenpt to deceive. Wth
only very mnor adjustnments to this creditor's nethod of
preparing its loan applications, it will likely never again
suffer the absence of proof that is fatal to its case today, as
di scussed bel ow.

Under the facts of this case, the only way that the
credit union would be able to carry its burden of proof would be

if the Debtor did not dispute them This is because the
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procedure in use by the credit union causes this case to be of
the same il k as those which caused Congress, in 1978, to
seriously consider abolishing the "false financial statenent”
exception to discharge.

In the present case, in which it is clear that the
information on the |oan application was placed on it by the | oan
of ficer, but where the Debtor denies having been asked any
speci fic question about where he was |iving or what new debts he
had i ncurred, how can the creditor possibly prove its version of
the facts, short of successfully inpeaching the Debtor's
credibility on the witness stand? When there is no proof of
actual deceit and it is the word of the | oan officer against the
word of the debtor, will the debtor's signature alone tilt the
bal ance in the creditor's favor? 1In |ight of the concerns of
Congress, this question nust be answered in the negative.

Al'l the credit union has to do in order to prevail in
this type of case is to adopt sone procedure that woul d docunent
the care with which the |oan application was conpl eted and
checked with the borrower, thereby renoving the transaction from
the type of environnent for which Congress expressed disdain.

For exanple, if the credit union were to hand the conputer
generated | oan application to a potential borrower and say, "Take

it home, read it over, nmake sure it's accurate and conplete, and
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bring it back tonorrow and sign it when you cone in," that would
probably suffice. O if the applicant were required to initial

t he docunent at various strategic places thereon to denonstrate
that attention had been called to critical elenents such as
address, place of enploynent, incone, outstanding debts, and the
like, the Court would be far less likely to believe a debtor who
clainms that he or she didn't read the application, didn't know of
its falsity or inconpleteness, or who clains that the |oan
officer treated the application as having little significance.

It al so should be noted that unlike nost | oan
applications, this one contained nmuch conplicated "fine print" at
the signature line, rather than a bold caution to read the
application conpletely and not signit if there are any bl anks or
I naccur aci es.

There may be other simlar easy steps that could be
taken to preserve the credit union's ability to nake a
8§ 523(a)(2)(B) claim or, if it chooses, it may nmake no changes
at all, and forego 8 523(a)(2)(B) clains unless it possesses sone
ot her, extrinsic evidence beyond the false application itself and
the debtor's signature.

The Conplaint is dismssed on the nerits. The Debtor's
request for attorney's fees under 8 523(d) is denied, as the

Plaintiff's position was not w thout justification.



Case No. 94-10117K, AP 94-1082K Page 12

Judgnent shall enter accordingly. SO ORDERED.

Dat ed: Buf f al o, New Yor k
April 10, 1995

U. S. B. J.



